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Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE R. SCOTT
ZUERKER, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed October 24, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on July 27, 2011, and
contained in a pre-hearing order filed
that same date, are hereby accepted as
fact.

2. Claimant has met his burden of proving
by a preponderance of the evidence that
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he suffered a compensable injury on
January 7, 2010.

3. Respondent is liable for payment of all
reasonable and necessary medical
treatment provided in connection with
claimant’s compensable injury.

4. Claimant is entitled to temporary total
disability benefits beginning January 7,
2010 and continuing through September
20, 2011.  Respondent is entitled to a
credit for temporary total disability
benefits paid through July 12, 2011.

5. Respondent has controverted claimant’s 
entitlement to all indemnity benefits,
including those previously paid.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the October 24, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the claimant sustained a

compensable injury while working for the respondent

employer.  A carefully conducted de novo review of the

entire record reveals that the claimant has failed to

meet his burden of proof.  Therefore, I find that the

decision of the Administrative Law Judge should be

reversed. 

The claimant, a 43 year old laborer, worked

for the respondent employer in metal framing and

drywall.  On January 7, 2010, the claimant slipped and

fell on ice while walking from his vehicle into the work

area.  The claimant was taken to the hospital in Siloam

Springs.

It is undisputed that the claimant sustained a

concussion when he slipped and fell in the employer’s

job-site parking lot prior to the beginning of his

shift.  As a result of that concussion, the claimant

experienced vision problems and headaches which, as of

the time of the hearing, were unresolved. 

The Administrative Law Judge and now the

majority found that the claimant had met his burden of

proving that, among other things, he was performing

employment services at the time of his injury.  More
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specifically, because the claimant had gathered his

personal tools from his vehicle in order to carry them

inside for the work day, and because having his tools

was a duty required by the employer, the Administrative

Law Judge and now the majority find that the claimant’s

activity directly benefitted the employer.  Furthermore,

the Administrative Law Judge and the majority find that

because employees were required to perform various other

“job duties” before the beginning of their shift, the

claimant’s day began earlier than the official start

time for which he was actually paid. 

The evidence of record, including the

testimony of the claimant and his witness, co-worker,

Jesus Vega, reflects that employees were not required to

take their personal tools home with them at the end of

the day and bring them back the following morning. 

Rather, according to Mr. Vega, some employees would take

their personal tools home with them in order to prevent

theft.  Mr. Vega confirmed that the employer provided a

place at the job-site for employees to leave their

personal tools overnight, and he admitted that he

sometimes left his tools at the job-site versus taking

them home.

The claimant initially testified that

employees were required to arrive at work at least
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thirty (30) minutes prior to the beginning of their

shift in order to sign the sign-in sheet.  According to

the claimant, employees were not allowed to put the

actual time that they signed in on the sign-in sheet,

but the time that they were to actually begin their

shift.  The claimant’s shift started at 7:00 a.m. on the

morning of January 7, 2010.  Therefore, according to his

initial testimony, the claimant would have been expected

to arrive at the job-site at 6:30 a.m.

In contradiction to his earlier testimony, the

claimant later agreed that employees were not required

to arrive at the job-site thirty (30) minutes early,

stating rather that employees had to sign in fifteen

(15) minutes early.  The claimant testified that if

employees arrived on the job-site fifteen (15) minutes

or less before their scheduled shift, they were not

allowed to sign in and were considered late.  While the

claimant ultimately agreed that there was no specific

time at which employees had to arrive, he admitted that

it was his practice to arrive thirty (30) minutes early

in order to ensure that he would not be late for work.  

The claimant further testified that employees

were expected to be prepared to perform their actual

work duties when their scheduled shift started. 

Therefore, employees customarily spent their time
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between the time that they signed in and the actual time

that they began work getting their tools and work-

stations ready, going to the restroom, and activities of

that nature.  In addition to these activities employees

were sometimes required to attend safety meetings prior

to the beginning of their shift.  The testimony of Mr.

Vega confirmed that employees were required to arrive at

the job-site fifteen (15) minutes prior to their shift

in order to sign-in and start “rolling up all of the

tools” to take them to their designated work stations. 

According to Mr. Vega, this time was also used for

activities such as connecting electrical tools, securing

forklifts, and attending mandatory safety meetings.  In

later testimony, Mr. Vega admitted that, depending on

the supervisor, employees were allowed to sign-in late

after the beginning of their shift.

Although the claimant testified that he was

scheduled to begin work at 7:00 a.m. on the morning of

his accident, he was unable to recall the specific time

at which he had arrived at the job-site or specifically

when he fell.  In this regard the claimant stated:

“The minutes exactly, I don’t know
what time it was because, well, I
didn’t have a watch on me.”
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Mr. Vega testified that he witnessed the claimant fall

on the morning of January 7, 2010.  He furthered testified

that he tried to run to where the claimant had fallen, but

couldn’t because the “floor was icy.”  Mr. Vega stated that

when he got to the claimant he tried to pick him up, but the

claimant asked him to wait because of his impaired vision. 

According to Mr. Vega,  he then “waited a little bit” until

other employees were able to assist.  Once they got the

claimant to his feet, Mr. Vega stated that he and the other

employees assisted the claimant to his vehicle, which was

approximately twenty (20) to thirty (30) feet from where he

fell.  Mr. Vega stated that they left the claimant “next to

his truck” and called the supervisor.  Mr. Vega and the

other employees then entered the building and began work.

Mr. Vega admitted that he was unsure as to when the

claimant’s accident occurred, but because of the requirement

that employees arrive fifteen (15) minutes early, he guessed

that it was somewhere around 6:40 to 6:45 a.m.

The claimant’s testimony is consistent with Mr.

Vega’s testimony in that he affirmed that the other

employees helped him up and took him to his vehicle after

his accident.  The claimant stated that after he “came to”

and got out of his vehicle, he went inside the work area to

call the supervisor.  The claimant agreed that he reported

the incident to his supervisor at 6:50 a.m.  
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In order for an accidental injury to be

compensable, it must arise out of and in the course of

employment. Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp. 2009).

A compensable injury does not include an injury that is

inflicted upon the employee at a time when employment

services are not being performed. Ark. Code Ann. § 11-9-

102(4)(B)(iii)(Supp. 2009). The phrase “in the course of

employment” and the term “employment services” are not

defined in the Workers’ Compensation Act. Texarkana Sch.

Dist. v. Conner, 373 Ark. 372, 284 S.W.3d 57 (2008). 

An employee is performing employment services when

he or she is doing something that is generally required by

his or her employer. Id. Pifer v. Single Source Transp., 347

Ark. 851, 69 S.W.3d 1 (2002). The Commission uses the same

test to determine whether an employee is performing

employment services as we do when determining whether an

employee is acting within the course and scope of

employment. Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260

S.W.3d 281 (2007). The test is whether the injury occurred

within the time and space boundaries of the employment, when

the employee was carrying out the employer’s purpose or

advancing the employers interest, directly or indirectly.

Id. In Conner, 373 Ark. 372, 284 S.W.3d 57, the Court stated

that where it was clear that the injury occurred outside the

time and space boundaries of employment, the critical
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inquiry is whether the interests of the employer were being

directly or indirectly advanced by the employee at the time

of the injury. Moreover, the issue of whether an employee

was performing employment services within the course of

employment depends on the particular facts and circumstances

of each case. Id.

An employee traveling to and from the workplace is

generally not acting within the course of employment.

Swearengin v. Evergreen Lawns, 85 Ark. App. 61, 145 S.W.3d

830 (2001).  This  “going-and-coming” rule ordinarily

precludes recovery for an injury sustained while an employee

is going or returning from work. Hightower v. Newark Pub.

Sch. Sys.,57 Ark. App. 159, 943 S.W.2d 608 (1997); see also,

Moncus v. Billingsley Logging, 93 Ark. App. 402, 219 S.W.3d

680 (2005). Prior to the enactment of Act 796 in 1993, the

“premises exception” to the going-and-coming rule provided

that, although an employee at the time of the injury had not

reached the place where his job duties were discharged, his

injury was sustained within the course of his employment if

the employee was injured while on the employer’s premises or

on a nearby property either under the employer’s control or

so situated as to be regarded as actually or constructively

a part of the employer’s premises. Hightower, supra.  Since

the enactment of Act 796, however, the Court has found that

merely walking to and from one’s car, even if on the
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employer’s premises, does not qualify as performing

“employment services.” Id.

In Hightower, supra, the claimant injured her back

when she slipped as she was walking on her employer school’s

ice-covered parking lot.  The claimant was on her way to her

classroom when the incident occurred. Id.  The school had

been closed due to icy conditions the previous day, and the

teachers had all been ordered back to their classrooms on

the day of the claimant’s injury. Id.  Against the

claimant’s contention that the premises rule should apply in

her case, the Court found that the claimant was not

performing employment services at the time of her accident.

Id. Therefore, the premises exception did not apply. Id.

 In a more recent case, the Court found that a

worker who was injured when she was merely reporting to work

as she did any other day was not entitled to benefits in

that there was no evidence that she reported to work at an

unusual time or that she deviated from her ususal behavior

on the date that she was injured. Srebalus v. Rose Care,

Inc., 69 Ark. App. 142, 10 S.W.3d 112 (2000). In an

analogous case, the Court affirmed the Commission’s decision

to deny benefits where the Court found that there was no

evidence that the employee, who had been merely reporting to

work on the morning of his injury, had not deviated from his

usual behavior by reporting to work nor did he have an
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unusual reason for reporting to work as he had done that

morning.  Michael Farler v. City of Cabot and Arkansas

Municipal League,95 Ark. App. 121, 234 S.W.3d 352 (2006).  

In the present case, the claimant arrived at work

on the morning of his accident as usual.  While the claimant

was uncertain as to exactly what time he arrived at work

that morning, his testimony reflects that it was his

practice to arrive thirty (30) minutes in advance of his

scheduled shift in order to sign in, use the restroom,

perform preparatory tasks, attend occasional safety

meetings, and other activities of that nature.  Whereas the

claimant initially testified that the employer required

employees to arrive thirty (30) minutes early, he later

amended his testimony to reflect that the employer required

employees to arrive fifteen (15) minutes ahead of schedule

in order to sign in and prepare their work areas for the

day.  The testimony of the claimant’s witness also reflects

that employees, while not paid for this time, were required

to be there fifteen (15) minutes early or risk be counted as

late.  It is well settled that questions concerning the

credibility of witnesses and the weight to be given to their

testimony are within the exclusive province of the

Commission.  White v. Gregg Agriculture Ent., 72 Ark. App.

309, 37 S.W.3d 649 (2001); Johnson v. Riceland Foods, 47

Ark. App. 71, 884 S.W.2d 626 (1994); Scarbough v. Cherokee
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Enterprises, 306 Ark. 641, 816 S.W.2d 876 (1991);  Ark. Coal

Co. v. Steele, 237 Ark. 727, 375 S.W.2d 673 (1964); Potlatch

Forests, Inc. v. Smith, 237 Ark. 468, 374 S.W.2d 166 (1964). 

The constitutionality of the Commission’s authority and duty

to conduct a de novo review of the record, including issues

of credibility, has been established by the court. See,

Stiger v. State Line Tire Serv., 72 Ark. App. 250, 35 S.W.3d

335 (2000). Accordingly, when there are contradictions in

the evidence, it is constitutionally within the Commission’s

exclusive province to reconcile the conflicting evidence and

to determine the true facts. Stiger, supra; see also, White,

supra.

 Due to contradictions in the claimant’s own

testimony concerning the time employees were to report to

work, and because Mr. Vega’s testimony was consistent with

the claimant’s testimony with regard to employees being

required to report to work fifteen (15) minutes early, it

appears more likely than not that the employer generally

required employees to arrive fifteen (15) minutes before

their schedule in order to sign in and to prepare their work

areas for the day.  When questioned as to whether there was

a certain time at which he was to arrive at work each

morning, the claimant responded, “Generally, it had always

been about the same time, about half an hour before I had to

start to work.”  Notwithstanding the claimant’s vague
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testimony concerning the actual time he arrived to work on

the morning that his accident occurred, considering his

testimony that it was his standard practice to arrive thirty

(30) minutes early, it is reasonable to conclude that the

claimant arrived to work somewhere around 6:30 a.m. that

morning.  

While one may reasonably conclude an approximate

time at which the claimant arrived at work on the morning of

his accident, I am constrained from resorting to speculation

as to exactly what time the claimant’s accident occurred. 

The claimant’s testimony as to the sequence of events that

morning provides the following: (1) the claimant arrived at

work, parked his vehicle, and gathered his personal tools

from his vehicle; (2) the claimant commenced walking

“slowly” across the parking lot to the building in which he

was working; (3) the clamant had just passed the fence and

entered the cordoned-off work area where materials are kept

when he slipped and fell on ice; (4) the claimant’s co-

workers came to his assistance and escorted him back to his

vehicle, which was approximately twenty (20) to (30) feet

from the fence; (5) the claimant sat in his vehicle for an

undisclosed period of time until he “came back to”; and (6)

after his vision cleared enough for him to see, the claimant

got out of his vehicle, walked back into the work area, and

called his supervisor.  A document contained within the
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record verifies that the claimant reported the accident to

his supervisor at 6:50 a.m., after which time he was

transported to the hospital.  Based on the foregoing,

reasonable minds could conclude that it is unlikely that

this sequence of events occurred within a five minute span

of time, especially given the icy conditions that day. 

Furthermore, the claimant had not signed-in at the time his

accident occurred.  The claimant was merely walking from his

personal vehicle to the job-site in order to sign-in when he

slipped and fell.  Therefore, considering the sequence of

events surrounding the claimant’s accident, and given that

the claimant most likely arrived at work thirty (30) minutes

early, the preponderance of the evidence indicates that the

claimant’s accident likely occurred sometime prior to the

fifteen (15) minute period of time that employees were

generally required to report to work before the commencement

of their scheduled shift.  Even if, however, it was found

that the claimant’s accident occurred within that fifteen

(15) minute time-frame, a finding with which I do not agree,

the claimant has failed to prove that he was doing anything

other than merely reporting to work as he did any other day,

that he reported at work at an unusual time, or that he

deviated from his ususal behavior on the date that he was

injured. 
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Reasonable minds could conclude, and the credible

evidence indicates that the claimant’s accident occurred

prior to that period of time during which employees were

required to perform certain activities in order to be ready

to begin work at their scheduled time.  Therefore, the

claimant has failed to prove that his injury occurred within

the time and space boundaries of his employment.

Moreover, the clamant has failed to prove by a

preponderance of the evidence that the act of gathering his

personal tools from his vehicle, or the fact that he had

those tools on his person at the time of his accident, shows

that he was performing employment services when he was

injured.  While it may have been the claimant’s custom to

take his tools home with him at night, and while the

claimant may have felt it in his best interest with regard

to preventing theft for him to do so, the employer did not

require employees to engage in this practice.  Furthermore,

according to Mr. Vega, although employees were allowed to

take their personal tools home with them, the employer

provided a place for personal tools to be stored overnight. 

The claimant was not required to have his personal tools

with him at the time his accident occurred.  Moreover, the

claimant was not actually using his tools at that time, nor

was he in the process of preparing to use them.  Therefore,

the claimant was not performing employment services in this
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regard.  Rather, the claimant had merely brought the

necessary tools with him to the work-site in order to begin

to prepare to work at his scheduled time.

The claimant has failed to prove that he was doing

anything other than walking across the employer’s parking

lot with his personal tools on his way to sign in when his

accident occurred.  Therefore, the weight of the evidence

fails to support a finding that the claimant was performing

employment services at the time his accident occurred. 

Furthermore, the claimant has failed to prove by a

preponderance of the evidence that his injury occurred

within the time and space boundaries of his employment, when

he was carrying out the employer’s purpose or advancing the

employers interest, directly or indirectly.  Therefore, I

find that the claimant has failed to prove that his injury

is compensable.   Accordingly, I must respectfully dissent

from the majority’s award of benefits.

___________________________________
KAREN H. McKINNEY, Commissioner 


