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Decision of Administrative Law Judge:  Affirmed as modified.

OPINION AND ORDER

The Second Injury Fund appeals and claimant cross-

appeals from an opinion of the Administrative Law Judge



Dart - F613791 2

finding that the claimant sustained a wage-loss disability

equal to 70% to the body as a whole.  Based upon our de novo

review of the record, without giving the benefit of the

doubt to either party, we find that the claimant has proven

by a preponderance of the evidence that she sustained a 40%

wage loss disability.  Therefore, we find that the decision

of the Administrative Law Judge should be affirmed, as

modified.

This claim has a long history and has been before

the Full Commission in the past.  The claimant sustained a

compensable low back injury on October 5, 2006.  Following a

hearing in 2009, the claimant was eventually found to be

entitled to surgery, lumbar injections, and indemnity

disability benefits associated with her compensable injury. 

A subsequent hearing was required when Respondents No. 1

failed to pay benefits in a timely manner.  The only issue

presently before this commission is whether the claimant is

permanently and totally disabled, or in the alternative,

whether the claimant has sustained any wage loss disability.

The record reveals that the claimant sustained a

compensable injury to her lower back on October 5, 2006,

when she slipped and fell at work.  Following this injury,
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the claimant continued to work for respondent employer until

January 2008 when she eventually underwent a lumbar fusion. 

Initially, the claimant reported improvement following

surgery, however, she did sustain nerve damage which is

documented by an absent left quadricep femoris reflex. 

Claimant has since come under the care of Dr. Swicegood for

epidural steroid injections which she receives approximately

every three months.  Respondents No. 1 have accepted and

paid the claimant a 14% impairment rating to the body as a

whole.   

Prior to her compensable injury, the claimant

underwent surgical intervention to her cervical spine in the

form of an anterior cervical diskectomy and fusion at C5-C6

and C6-C7.  The surgery was not related to any work related

injury.  In addition, the record reveals that the claimant

began experiencing low back pain in late 2004.  The claimant

was diagnosed with degenerative disc disease of the lumbar

spine at that time for which she received lumbar epidural

steroid injections and pain medication prescribed by Dr.

Swicegood. After the completion of discovery on the wage

loss issue, the Second Injury Fund accepted liability of 20%

wage loss disability in this claim.
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At the time of the hearing, the claimant was 61

years of age.  She received an Associates Degree in

registered nursing in 1992.  Claimant was employed by

respondent employer as a team leader on the labor and

delivery floor.  Prior to going to nursing school, the

claimant worked as a brick layer, which she described as

physically demanding work.  

The Arkansas Workers’ Compensation Law provides

that when an injured worker’s disability condition becomes

stable and no further treatment will improve that condition,

the disability is deemed permanent.  In order to be entitled

to any wage loss disability in excess of permanent physical

impairment, the claimant must first prove by a preponderance

of the evidence that she sustained permanent physical

impairment as a result of the compensable injury. Wal-Mart

Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W.2d 278,

(1998). If the employee is totally incapacitated from

earning a livelihood at that time, she is entitled to

compensation for permanent and total disability.  See, Minor

v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357 S.W.2d 504

(1962). Objective and measurable physical or mental
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findings, which are necessary to support a determination of

“physical impairment” or anatomical disability, are not

necessary to support a determination of wage loss

disability. Arkansas Methodist Hosp. v. Adams, 43 Ark. App.

1, 858 S.W.2d 125 (1993).

A worker who sustains an injury to the body as a

whole may be entitled to wage-loss disability in addition to

his anatomical loss. Glass v. Edens 233 Ark. 786, 346 S.W.2d

685 (1961). The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood. Emerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001); Cross v. Crawford County Memorial

Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996). The

Commission is charged with the duty of determining

disability based upon a consideration of medical evidence

and other matters affecting wage loss, such as the

claimant’s age, education, and work experience. Emerson

Electric, supra; Eckhardt v. Willis Shaw Express, Inc., 62

Ark. App. 224, 970 S.W.2d 316 (1998); Bradley v. Alumax, 50

Ark. App. 13, 899 S.W.2d 850 (1995). Such other matters may

also include motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Curry v.
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Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946 (1984); Glass, supra.  A claimant's lack of interest in

pursuing employment with her employer and negative attitude

in looking for work are impediments to our full assessment

of wage loss.  Logan County v. McDonald, 90 Ark. App. 409,

206 S.W.3d 258 (2005); Emerson Electric, supra. In addition,

a worker’s failure to participate in rehabilitation does not

bar his claim, but the failure may impede a full assessment

of his loss of earning capacity by the Commission. Nicholas

v. Hempstead Co. Mem. Hospital, 9 Ark. App. 261, 658 S.W.2d

408 (1983). The Commission may use its own superior

knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to determine

wage-loss disability. Oller v. Champion Parts Rebuilders, 5

Ark. App. 307, 635 S.W.2d 276 (1982).

At this most recent hearing on wage loss, the

claimant testified that her compensable injury has ruined

her life and that she can no longer work.  The claimant

estimated that she can only continuously walk for 20

minutes, that she cannot sit for long periods of time and

that she cannot sweep the floor all at one time.  With
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regard to her ability to work after her compensable injury

but prior to her surgery, the claimant gave conflicting

responses to her various hearing and deposition testimony.

For instance in her 2007 and 2009 depositions the claimant

testified that following her compensable injury the only

modification made to her work duties was the changing or

modification of her work schedule from consecutive days to

working every other day.  At no time did the claimant

mention that her work duties were lessened as a result of

her co-workers picking up her load.  In fact, the claimant

specifically testified that she was not given light duty

after her compensable injury. However, at this most recent

hearing where the issue involves her ability to work, the

claimant testified that her co-workers “...kept a lot of the

pressure off of me during that time after I fell and before

I had surgery....” The claimant did not produce any

corroborating witnesses to substantiate this testimony.  

With regard to the actual benefit from her

epidural steroid injections, the claimant testified during

her 2010 deposition that before she receives her injections,

her pain level may reach as high as a 10 on a scale of 1 to

10, but after an injection she receives significant relief
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and her pain eases to a two or a three.  Moreover, the

claimant testified that this relief may last as long as two

and a half months.  According to the claimant, her pain,

while not totally subsiding, does back off to a manageable

level with these injections.  At the hearing, however, the

claimant seemed to downplay the relief she received from

these injections as only lasting a short period of time. 

Nevertheless, when presented with her previous testimony and

medical reports from Dr. Swicegood, the claimant admitted

that she has been receiving a better quality of relief as

Dr. Swicegood adjusts the dosage and the position of the

injections for the best possible relief, thus reflecting

that her improvement has been tending upward.

The claimant has been approved for Social Security

Disability and she has been receiving Long Term Disability

benefits.  Pursuant to the Long Term Disability policy, the

claimant must remain under active medical treatment.  The

claimant is in the process of paying back a portion of her

Long Term Disability benefits due to the fact that Social

Security Disability benefits where not initially taken into

consideration when these benefits were paid.  Furthermore,

the claimant has received two lump sum payments from the
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respondent carrier and the Second Injury Fund for $23,058.00

and $17,900.00 respectively. 

Dr. Standefer testified in his deposition that he

was familiar with the varying jobs in the nursing field. 

While he did not believe that the claimant could return to

work on the labor and delivery floor of a hospital, he

opined that the claimant would be physically able to return

to nursing in an office setting, an insurance setting or in

nursing administration.  Mr. Kennedy, the Administrator of

the Special Funds division of the Workers Compensation

Commission who has previous experience as the Administrator

of a surgical hospital, likewise testified that the claimant

was physically able to return to work in these same fields. 

When presented with a 2009 medical report from Dr. Swicegood

in which Dr. Swicegood stated that he was “able to manage

the claimant’s pain to a more humane and tolerable level,

but to return to work is not realistic.  She is unable to

stand or sit or bend or walk for any significant period of

time”, Dr. Standefer agreed that Dr. Swicegood was in the

best position to assess the claimant’s physical abilities.

We find that the claimant has failed to prove by a

preponderance of the evidence that she is permanently and
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totally disabled.  The claimant is well educated having

received an Associates Degree and is a Registered Nurse. 

The claimant is, thus, highly skilled in a heavily sought

after profession. While the claimant may no longer be able

to return to work for a hospital as a team leader on the

labor and delivery floor, she is fully capable of returning

to work in a much less physically demanding nursing job. 

Therefore, we find that the claimant has failed to prove by

a preponderance of the evidence that she is totally

incapacitated from earning a meaningful wage.  

With regard to wage loss disability, we find that

the claimant has proven by preponderance of the evidence

that she has sustained a wage loss disability greater than

the 20% previously accepted by the Second Injury fund.  The

claimant has suffered and continues to experience pain from

the nerve damage caused by surgery; however, the medical

records reveal and the claimant confirmed that she does

obtain significant relief from this pain through epidural

steroid injections.  The claimant has not undergone a

Functional Capacity Evaluation, thus it is unknown what her

true physical limitations may be. However, we are not

persuaded by Dr. Swicegood’s statement that it was not
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realistic for the claimant to return to work.  Not only was

this medical report not introduced into evidence for this

Commission to review and weigh its probative value, but it

was also made over three years ago.  While Dr. Swicegood’s

medical records were not introduced into evidence, the

claimant admitted during cross-examination that she does

receive significant relief from his treatment and that with

modification to the dosages, the relief has tended to

improve each time.  We further find that the claimant lacks

the motivation to return to work in that she has been

approved for Social Security Disability and Long Term

Disability benefits.  Accordingly, when we consider the

claimant’s age, education, compensable injury, work

experience, motivation, post-injury income, demeanor,

credibility and a multitude of other wage loss disability

factors, we find that the claimant has sustained a 40% wage

loss disability over and above her 14% physical impairment

rating.  As the Second Injury Fund has accepted wage loss

disability in the amount of 20%, we find that they have

controverted any amount of disability over and above the 20%

previously accepted for which an attorney’s fee is owed.  

IT IS SO ORDERED.
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                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

I must respectfully concur, in part, and dissent,

in part, from the majority opinion.  After a de novo review

of the record, I agree with the majority that the claimant

is entitled to 40% wage-loss disability benefits.  However,

it is my opinion that a more appropriate award would be

permanent and total disability benefits.  Therefore, I must

respectfully dissent from the majority on this issue.

Permanent total disability is defined as

inability, because of compensable injury or occupational

disease, to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. §11-519 (e)(1).  The burden of

proof shall be on the employee to prove inability to earn

any meaningful wage in the same or other employment.  Ark.

Code Ann. §11-519 (e)(2).  The same factors considered when

analyzing wage-loss disability claims are usually considered
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when analyzing permanent and total disability claims.  See

Ark. Code Ann. §11-9-519 (c);  Rutherford v. Mid Delta

Community Services, Inc. 102 Ark. App. 317, 285 S.W.3d 248

(2008).  Such factors include the worker's age, education,

work experience, medical evidence, and any other matters

which may reasonably be expected to affect the worker's

future earning power.  Other factors include motivation,

post-injury income, credibility, demeanor, prior work

history, and education.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark.

App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin Electric,

32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130,

923 S.W.2d 886 (1996).

Here, Dr. Standefer is the neurosurgeon who

performed the claimant’s lumbar spine surgery.  In his June

29, 2010 deposition, he described the surgery as a three-

level fusion involving L1-2, 3, and 4.  He testified that,

after the January 28, 2008 surgery, the claimant was

complaining of numbness and pain in her left lower

extremity, so he recommended an EMG to evaluate nerve

function.  He testified that the study was done on March 11,

2008 and demonstrated evidence of acute denervation in one
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portion of the thigh muscle and was felt to be consistent

with the 2nd and 3rd lumbar nerve, or femoral nerve not

working correctly.  He testified that the test results

showed that one of the nerves to the left lower extremity

had been injured during the course of the surgery.

Dr. Standefer testified that he referred the

claimant to Dr. Swicegood, who is a pain management

physician, to have him evaluate the claimant for left lower

extremity pain and numbness, and also to get his opinion on

whether he thought she might be a candidate for a spinal

cord stimulator.

Dr. Standefer reviewed a note from Dr. Swicegood

dated August 7, 2009, that indicates:

I am filling out her temp
disability papers, but really
she is permanently disabled
from my point of view.  We are
able to manage her pain to a
more humane and tolerable
level, but to return to work
is not realistic.  She is
unable to stand or sit or bend
or walk for any significant
period of time.

Dr. Standefer testified that Dr. Swicegood is in

the best position to assess the claimant’s physical

capabilities and Dr. Standefer testified that he would not
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disagree with Dr. Swicegood’s assessment of the claimant’s

capabilities and he wouldn’t question Dr. Swicegood’s

expertise at assessing the claimant’s physical capability.

Dr. Standefer testified that the abnormal nerve

study on the claimant’s left lower extremity and her weak

quadricep are absolutely objective findings and that they

would absolutely explain the claimant having a limp and

altered gait.  He testified that the underlying anatomic

basis for the claimant’s  limp is probably severe left L2

and L3 radiculopathy with allodynia and hyperpathia, which

indicates significant nerve dysfunction.  He testified that

those levels were involved in the multilevel fusion that he

performed.

Dr. Standefer opined that the claimant should not

return to labor and delivery nursing.  He testified that, if

she continued her education, she might be able to become a

director of nursing with the right educational advancement;

however, it is clear from Dr. Standefer’s testimony that he

agreed with Dr. Swicegood’s assessment of the claimant’s

physical capabilities.

In addition to the claimant’s physical condition,

which clearly supports an award of permanent and total
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disability, I would note that the claimant has a job history

of two physically demanding jobs: brick layer and labor and

delivery nurse.  While the nursing position did require

education, she is an associate degree RN.  This education is

not transferrable outside of the nursing field.  I find it

highly unlikely that she would be able to pursue any type of

college education with her physical condition.

Additionally, I find the claimant to be a very

credible witness.  I believe her testimony that she would

work if she could.  Based on the claimant’s age, education,

and work experience, and her incredibly poor physical

condition, I find that the claimant is permanently and

totally disabled.

For the aforementioned reasons, I must concur, in

part, and dissent, in part, from the majority opinion.

                                   
    PHILIP A. HOOD, Commissioner


