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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F505960   

KEITH CROSBY,
EMPLOYEE                               CLAIMANT
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EMPLOYER                               RESPONDENT NO. 1

OLD REPUBLIC INS. COMPANY,
INSURANCE CARRIER                      RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                             RESPONDENT NO. 2

OPINION FILED JANUARY 10, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents No. 1 represented by the HONORABLE WILLIAM
C. FRYE, Attorney at Law, North Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed August 2, 2011.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.
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2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant has not proven that he is entitled to
additional medical treatment because the
evidence preponderates that all of the
treatment that he received after seeing Dr.
Rebecca Barrett-Tuck on March 6, 2006 was
unauthorized.  Moreover, he has not shown that
his fusion surgery was reasonable and
necessary.

4. Claimant has not proven by a preponderance of
the evidence that he is entitled to a
permanent impairment rating under the AMERICAN
MEDICAL ASSOCIATION, GUIDES TO THE EVALUATION
OF PERMANENT IMPAIRMENT (4th ed.
1993)hereinafter “AMA Guides”)

5. Claimant has not proven by a preponderance of
the evidence that he is permanently and
totally disabled.

6. Claimant has not proven by a preponderance of
the evidence that he is entitled to wage loss
disability benefits.

7. Because of the above findings, the issue of
whether Claimant waived vocational
rehabilitation under Ark. Code Ann. § 11-9-
505(b)(3) (Repl.2002) is moot and will not be
addressed.

8. Claimant has not proven by a preponderance of
the evidence that he is entitled to a
controverted attorney’s fee.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,
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we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the August 2, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After a de novo review of the record, I must

respectfully dissent from the majority opinion.  I would

award the claimant additional reasonably necessary

medical treatment.  I find that the two-level fusion at

L4-5 and L5-S1 is reasonably necessary medical

treatment.  I would also award the claimant an 11%

impairment rating.  Finally, I would award the claimant

50% wage-loss disability.
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HISTORY

          The claimant worked in shipping and handling

for the respondent.  He normally loaded incoming and

outgoing goods into an elevator.  On April 24, 2005, the

elevator was broken and they were using a chain hoist to

raise and lower goods to the upper and lower floors

through a hole in the ceiling.  The accident occurred

when a heavy load of metal material became unsteady on

the chain hoist and pinned the claimant against the

wall.  When he resisted this force, the claimant injured

his back.  The claimant then followed the procedure for

reporting a work-related injury, which consisted of

immediately telling his supervisor and filling out an

injury report form.  He then went to the human resource

department and took a drug test.  As he was nearly

finished with his shift when the accident occurred, the

claimant decided to finish the shift and see how he felt

after some rest.

          As the claimant did not feel better after

rest, the claimant began treating with Dr. Richard

Burnett.  The claimant visited Dr. Burnett three times

from April 26, 2005 through May 19th of that year.  At

the first of these two visits, Dr. Burnett observed

muscle spasms and pain in the claimant’s lumbar spine. 
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He prescribed a Medrol Dose Pack, Flexeril, Lortab, and

Darvocet, and restricted the claimant to no lifting over

20 pounds, with no bending or stooping.

          On or about May 20, 2005, the claimant was

outside grilling, and experienced sharp pain in his back

radiating into his legs upon lifting the lid of the

grill, which weighed roughly 10 pounds.  The claimant

immediately went to the Baxter County Regional Medical

Center emergency room.  Dr. Sadler described the

situation:

HISTORY OF PRESENT ILLNESS: This is
a 44-year-old white male who
initially injured his back at work
approximately 3 weeks ago.  He was
seen by Dr. Burnett, who x-rayed his
back and found it to be normal, and
started him on a Medrol Dosepak, as
well as giving him a prescription
for Darvocet and Flexeril, and
starting him on sulindac.  He began
to improve but did have some pain
and started back to work a few days
ago.  He was trying not to do
anything particularly heavy and then
began having severe pain again last
night.  This is in his low back and
radiating down his right leg.  He
states he has never experienced pain
like this before and has not
previously had back problems.  He
denies other complaints.

Dr. Sadler’s assessment was of acute low back pain.  He

gave the claimant shots of Toradol and Norflex.
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          Dr. Burnett ordered an MRI, which was

performed on May 27, 2005:

1.)  A small right paracentral disc  
    herniation at L3-L4, extending   
   superiorly.  There is also a      
broad-based disc bulge in the       
right lateral space at L3-L4.
2.)  A small broad-based right       
     paracentral disc bulge at L2-L3 
     without spinal stenosis.
3.)  Degenerative disc changes as    
  well at L4-L5 and L5-S1, as      
described.

          As the claimant continued to experience

radiating back pain, Dr. Burnett referred him to

neurologist, Dr. Scott Schlesinger.  After a physical

examination and review of the radiologic imagery, Dr.

Schlesinger stated the following:

I have carefully reviewed the
multiple images of the MRI of the
lumbar spine independent of the
radiologist and have requested and
compared this to the radiologist’s
interpretation.  There is a right
L3-4 and L4-5 far lateral disc bulge
without clear nerve root
compression.  There is a small
paracentral disc protrusion at L3-4
that is superiorly migrating and
does not appear to compress any
nerve roots.  My findings are in
basic agreement with the
radiologist’s interpretation.  I
have discussed in detail the
radiologic findings with this
patient...
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          The claimant was then sent to Dr. Laverne

Lovell for a second opinion.  Dr. Lovell reviewed the

claimant’s treatment history relative to his workplace

accident, including the MRI, and stated the following in

his impression:

Back and right lower extremity pain. 
Symptoms fit more in a L5 or S1
distribution.  However, findings on
MRI scan do not show those nerves to
be affected.  I am more concerned
about the right L-4 root and even
the right L3 root as sources of
pain.

Dr. Lovell arranged for the claimant to undergo a right

L-4 selective nerve root block, and kept him off work

until that procedure could be completed.

          The nerve root block was performed on October

31, 2005, and an EMG nerve conduction study was

performed by Dr. Terrance Braden on November 11, 2005,

with normal results.

          Despite no improvement in the claimant’s

symptoms, Dr. Lovell stated on November 18, 2005, that

he had nothing to offer the claimant in light of his

normal EMG.  He arranged for the claimant to have a

functional capacity exam (FCE).

          The FCE was performed on August 29, 2005. The

examiner felt that the claimant gave an unreliable
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effort, and stated that his true functional limitations

remain unknown.  Nonetheless, the examiner decided that

the claimant is able to perform medium work. 

          On December 7, 2005, Dr. Lovell stated that

the claimant was at maximum medical improvement that

day, could return to work without restrictions the

following day, and stated that he offered the patient no

surgical intervention. 

          After his release by Dr. Lovell the claimant

attempted to return to work:

. . . I, when I went to work, I
would strap on . . . a vest as tight
as I could with steel rods in the
back.  And do everything I could to
get through my three days on, and
then, I would be off four days.  And
my four days off I, I was worthless. 
I just was always, it was all I
could do to get through each day of
work until I finally just could not
do it anymore.

          The claimant then exercised his right to a

one-time change of physician to Dr. Rebecca Barrett-Tuck

and saw her on March 6, 2006.  Dr. Barrett-Tuck noted

the MRI findings of abnormalities at L2-L3, L3-L4, and

L4-L5, with a paracentral disk rupture or protrusion at

L2-L3, a foraminal protrusion possibly affecting the

exiting L3 nerve root, and the appearance of a
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significant disc fragment at L4-L5 that was impinging

upon the exiting L4 nerve root.  Dr. Barrett-Tuck then

made findings on the neurological portions of the

physical examination:

Neurological: Straight leg raise
exam elicits pain in the right
sacroiliac region with both his left
straight leg raise exam and his
right straight leg raise exam. 
Reflex testing shows the reflexes to
be 1+ at the knees and the ankles. 
Strength is grossly intact in all
major muscle groups.  The patient’s
gait is normal.

. . . After reviewing all of these
studies with Mr. Crosby and
discussing his symptoms and
treatment in detail, as well as
reviewing all of his past medical
records, I have several concerns. 
First of all, I am concerned because
there are three abnormal discs and
with the abnormalities all being on
the right side.  It is unclear which
discs results in Mr. Crosby’s
symptoms and in fact his symptoms
are more suggestive of S1, which is
not one of the abnormal discs.  I
feel that if one begins to approach
these lumbar discs we will end up
with more pain rather than less
pain.  I have asked for a TENS unit
trial, in hopes that this might give
him relief.  I have also, after much
discussion, asked the Crosbys to
simply think about the situation,
and it may be that it would be best
to do the best he can do tolerate
the pain, use anti-inflammatories,
and pain medications as needed, and
use a TENS unit. . . and not pursue
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further treatment. . . . If a
definite root can be identified that
is causing most of his pain, one
could consider radiofrequency
rhizotomy or surgical exploration. .
. . I would like to see him back in
about four weeks. . . .

          At this point the claimant contends the

respondent controverted all further treatment.

          The claimant then sought treatment from

neurologist, Dr. Thomas Briggs, who referred him to Dr.

Ted Lennard.  His first visit with Dr. Briggs was in

late April of 2007, while his first treatment with Dr.

Lennard was shortly thereafter in May of that year. 

Treatment with these physicians has continued into

November of 2008.  Upon the first visit to Dr. Briggs,

Dr. Briggs noted the following history of the claimant’s

back problems:

46 y.o. male present with pain to
his low back.  Pt states was injured
in 2005 at work.  He states being
crushed or pinned between concrete
wall and heavy machine.  At that
time pt completed several months of
physical therapy and three epidural
injections.  He reports some relief
of back pain with second injection
only.  Pt reports about 8 months ago
pain progressed into left leg....He
does have numbness from the left
arch and all toes.  He has
intermittent tingling to left foot,
also.  He reports occasional sharp
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shooting pain to posterior left
thigh.  Bending, lifting or any
increase in activity aggravates
pain...

The claimant’s medications at the time were listed as

Xanax, Lortab, and Lisinopril.  Following a lengthy

review of imagery and a thorough physical examination,

Dr. Briggs diagnosed “low back pain, secondary to facet

pain and disc setting, rule out discogenic pain.”

          On the claimant’s third visit to Dr. Lennard

on July 16, 2007, Dr. Lennard performed a right L5

transforaminal epidural steroid injection and right L5-

S1 Z-joint and right S-1 joint injections.  The next

three subsequent visits to Dr. Lennard noted no

improvement from these treatments and that physical

therapy was only making his condition worse.

          On September 26, 2007, Dr. Briggs noted

increased back pain and the failure of the

aforementioned injection and physical therapy

treatments.  His impression was of discogenic pain.  He

stated that a discography would be helpful in

determining which discs were causing the claimant’s

problems.
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The claimant was sent to Dr. Michael Workman, who performed a

diskogram on October 11, 2007.  Dr. Workman stated the

following:

1.)  At L2-3 there was nonconcordant 
     pain response with disk      
degeneration and grade IV      
annular tear. 

2.)  At L3-4 there is mild      
concordant pain response with      
small bilateral subarticular      
zone disk protrusions and      
annular tear.  There is no      
neural impingement.

3.)  At L4-5 there is concordant     
 pain response with broad based      
disk protrusions and disk      
degeneration.  This results in      
mild lateral recess stenosis.

4.)  At L5-S1 there was a concordant 
     pain response with disk      
degeneration, broad based disk      
protrusion and grade V annular      
tear.  There is mild lateral      
recess stenosis bilaterally,      
right greater than left.

          Based on these findings and the claimant’s

continued and unresolved complaints, Dr. Briggs

performed a lateral transforaminal lumbar interbody

fusion at L4-L5 and L5-S1.  His postoperative diagnosis

was of “painful lumbar disk spondylosis with some

radicular pain at L4-L5 and L5-S1.”  The claimant states

this procedure helped “some” in alleviating his pain.  
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          The claimant continued treatment with Dr.

Lennard, who noted “satisfactory progress in his overall

condition” with physical therapy on September 8, 2008. 

Significantly, on October 29, 2008, Dr. Lennard assessed

the claimant with the following restrictions:

He will need lifting limits of 10
lbs; avoid bending, stooping,
climbing, and prolonged sitting and
walking.

DISCUSSION

Reasonably Necessary Medical Treatment

          The Workers’ Compensation Act requires

employers to provide such medical services as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a)

(Repl. 2002).  Injured employees must prove that medical

services are reasonably necessary by a preponderance of

the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the

compensable injury.  Ark. Code Ann. § 11-9-705(a)(3)
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(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); See  Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

The Court of Appeals has noted that even if the healing

period has ended, a claimant may be entitled to ongoing

medical treatment if the treatment is geared toward

management of the claimant’s compensable injury.  See

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230; 184

S.W. 3d 31, (2004), citing Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Furthermore, this Commission has found that treatment

intended to help a claimant cope with chronic pain

attributable to a compensable injury may be reasonable

and necessary.  See Maynard v. Belden Wire & Cable

Company, Full Workers’ Compensation Commission Opinion

filed April 28, 1998 (E502002).  A claimant does not

have to provide objective medical evidence of his

continued need for treatment.  Castleberry v. Elite Lamp

Co., 69 Ark. App. 359, 13 S.W. 3d 211 (2000), citing

Chamber Door Indus., Inc. v. Graham, 59 Ark. App. 224,

956 S.W. 2d 196 (1997).

          In workers’ compensation law, an employer

takes the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are
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compensable.  Heritage Baptist Temple v. Robison, 82

Ark. App. 460, 120 S.W. 3d 150 (2003).  An aggravation

of a pre-existing non-compensable condition by a

compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An

aggravation is a new injury resulting from an

independent incident.  Crudup v. Regal Ware, Inc., 341

Ark. 804, 20 S.W. 3d 900 (2000).  An aggravation, being

a new injury with an independent cause, must meet the

definition of a compensable injury in order to establish

compensability for the aggravation. Farmland Ins. Co. v.

Dubois, 54 Ark. App. 141, 923 S.W. 2d 883 (1996). 

          Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002)

defines “compensable injury”:

(i) An accidental injury causing
internal or external physical harm
to the body...arising out of and in
the course of employment and which
requires medical services or results
in disability or death.  An injury
is “accidental” only if it is caused
by a specific incident and is
identifiable by time and place of
occurrence[.]

          A compensable injury must be established by

medical evidence supported by objective findings.  Ark.

Code Ann. §11-9-102(4)(D).  “Objective findings” are
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those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(a)(i). 

          For an aggravation injury, the claimant is

only required to show that his injury was a factor in

his current need for treatment.  Williams v. L & W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2000). 

          The claimant’s compensable back injury is an

aggravation injury.  As such, he need only prove that

his injury was a factor in his need for treatment.  Drs.

Lennard and Briggs are the only physicians in this case

to have an extended treating relationship with the

claimant and the opinion of Dr. Lennard should be

attributed significant weight. It is, indeed, true that

Drs. Lovell and Schlesinger did not advocate surgery. 

And, while Dr. Barrett-Tuck did not indicate that

surgery at the time of March 2006 was warranted, she did

state that surgical exploration would be warranted if

the specific nerve roots causing the claimant’s symptoms

could be identified.  It is, therefore, significant that

the later CT discogram did, indeed, find concordant pain

responses at L4-5 and L5-S1.  It was following these

findings that the claimant had the procedure by Dr.

Briggs. As such, I find that the fusion surgery
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performed by Dr. Briggs is reasonably necessary medical

treatment.  I would also award the claimant follow up

care with Drs. Lennard and Briggs, as pain management

falls under the definition of reasonably necessary

medical treatment.

Permanent Impairment Rating

          Even in the absence of a physician assessing

an impairment rating, the Commission has itself the

independent authority to find and assign the claimant

with a permanent impairment rating.  Jones v. Wal-Mart,

100 Ark. App. 17, 262 S.W.3d 630 (2007).  Here, Table

75, Section II E of the AMA Guides to the Evaluation of

Permanent Impairment (4th ed. 1993), states that a

“(s)urgically treated disc lesion with residual,

medically documented pain and rigidity” in the lumbar

area is entitled to a 10% impairment rating.  Section F

gives an additional 1% for the additional level, for a

total impairment rating of 11%.  As I find the two-level

fusion surgery is reasonably necessary medical

treatment, I find that the claimant is entitled to an

11% impairment rating according to the Guides.

Wage Loss Disability 

          The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability
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to earn a livelihood.  Emerson Elec. v. Gatson, 75 Ark.

App. 232, 58 S.W.3d 848 (2001).  The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age,

education, and work experience.  Eckhardt v. Willis Shaw

Exp., Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998). 

Objective and measurable physical or mental findings,

which are necessary to support a determination of

“physical impairment” or anatomical disability, are not

necessary to support a determination of wage-loss

disability.  Arkansas Methodist Hosp. v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993).  To be entitled to any

wage-loss disability benefits in excess of permanent

physical impairment, a claimant must first prove, by a

preponderance of the evidence, that he or she sustained

permanent physical impairment as a result of a

compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 882 (2000).  Other matters to be

considered are motivation, post-injury income,

credibility, demeanor, and a multitude of other factors. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961);

Curry v.  Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990); City of Fayetteville v. Guess, 10 Ark



Crosby - F505960 19

App. 313, 663 S.W.2d 946 (1984).  The Commission may use

its own superior knowledge of industrial demands,

limitations, and requirements, in conjunction with the

evidence, to determine wage-loss disability.  Oller v.

Champion Parts Rebuilders, Inc., 5 Ark. App. 307, 635

S.W.2d 276 (1982).

          On May 11, 2009, a second FCE was performed. 

This evaluation found that the claimant put forth

reliable effort and placed him in the light-work

category.  Dr. Lennard has stated the claimant’s

restrictions are limited to lifting 10 pounds, to avoid

bending, stooping, or climbing, as well as prolonged

sitting or walking.  As the claimant is unable to return

to the heavy work he was performing at the time of his

injury and is instead very limited by work restrictions,

I find, that at 50 years of age, with a GED and some

welding courses, as well as a work history well outside

of his current restrictions, the claimant is entitled to

50% wage-loss disability.

Conclusion

          I find that the claimant sustained a

compensable aggravation injury.  I find that the

compensable injury was a factor in his need for the two-

level fusion at L4-5 and L5-S1 is reasonably necessary
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medical treatment.  I would also award the claimant

additional pain management as reasonably necessary

medical treatment.  As the fusion surgery is

compensable, I would award the claimant a 11% impairment

rating according to the Guides.  Finally, based on the

claimant’s age, education and work experience, I would

award the claimant 50% wage-loss disability.

          For the aforementioned reasons, I must

respectfully dissent.

______________________________
PHILIP A. HOOD, Commissioner


