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OPINION AND ORDER

The respondents appeal and the claimant cross-appeals

an administrative law judge’s opinion filed June 13, 2012. 

The administrative law judge entered the following findings

of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.  

2.  The stipulations agreed to by the parties are
hereby accepted as fact.
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3.  The claimant has proven, by a preponderance of
the credible evidence, that he is entitled to
wage-loss disability of twelve (12%) to the body
as a whole as the result of his April 29, 2011,
compensable back injury.

  
After reviewing the entire record de novo, it is our

opinion that the administrative law judge’s decision is

supported by a preponderance of the evidence, correctly

applies the law, and should be affirmed.  We find that the

administrative law judge’s findings are correct and are

therefore adopted by the Full Commission.  

We therefore affirm the administrative law judge’s June

13, 2012 decision as the opinion of the Full Commission on

appeal.  The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2002).  The fees shall be allowed on the 12% wage-

loss disability controverted by the respondents.  See Ark.

Code Ann. §11-9-715(a)(2)(B)(ii)(Repl. 2002).  For

prevailing in part on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained 12% wage-loss

disability above his 8% permanent physical impairment

rating.  My carefully conducted de novo review of this claim

in its entirety reveals that the claimant has failed to

prove by a preponderance of the evidence that he sustained

any wage-loss above his permanent physical impairment

rating. 

          It is undisputed that the claimant sustained a

compensable back injury on April 29, 2011.  The claimant

underwent a subsequent discectomy at L5-S1, to repair a

herniated disc that resulted from that injury.  Thereafter,

the claimant’s treating surgeon, Dr. Edward Pratt, assigned

the claimant with 11% permanent physical impairment, which

was later stipulated to be 8%.  The respondent accepted the
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claimant’s permanent physical impairment rating and has paid

benefits pursuant thereto. 

          The record indicates that the claimant is a young

man with an extensive employment history in the construction

industry.  For example, the claimant testified that he has

done masonry work, roofing, siding, tile and wood floor

installation, and “pretty much everything to do with

building houses.”  Moreover, the claimant admitted that he

was sometimes placed in a position of authority over other

workers in his boss’s absence.  In addition, the claimant

has done carpet cleaning, waxing, and stripping floors. 

According to the claimant, his experience as a mechanic

includes rebuilding motors, changing out transmissions,

repairing rear ends, etc.  The claimant described each of

his prior employment situations as being physically

demanding.

          With regard to his current job duties, the

claimant stated, “I carry a little paint can around,

probably with a quart of paint, just to dab on walls where

scratches or nicks or marks are,” which he admitted is

“pretty easy” work that is not very physically demanding “at

all.”  And, although the claimant testified that he only
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works between 20 to 23 hours per week, he stated of his

employer that “[t]hey do all kinds of stuff so they can

always find something for you to do.”  

          Notwithstanding that the claimant admitted on

cross-examination that Dr. Pratt had placed no restrictions

on the number of hours he could work, the claimant asserted

that his current chronic pain limits his physical ability to

work more hours.  More specifically, the claimant testified

as follows:

Q. You would admit that no doctor has
restricted you to doing only 20 to 30
hours a week, is that right?

A. With the physical limitations that he
put on me, I can’t pull it. I can’t do
what he   - - I have to do the best by
his restrictions. I do light work, what
I can.

Q. And you say his restrictions, that
would be lifting restrictions, correct?

A. Yes, or the standing. You can’t stand
for long periods of time nor sit for
long periods of time with my condition.

Q. But you understand that he didn’t say
you can’t do 40 hours a week?

A. I can’t do 40 hours a week with what
I’m doing, I know that.

Q. That’s your opinion, right?

A. My body tells me I can’t.
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          Quite frankly, I find the claimant’s self-imposed

limitations based upon his subjective complaints of pain

unconvincing with regard to his ability to work full-time

within the physical restrictions imposed by Dr. Pratt,

especially in view of the fact that Dr. Pratt placed no

restrictions on the number of hours the claimant could or

should work.  Further, while the claimant asserts that his

back pain is at times debilitating, he admitted that he

currently takes no prescription pain medications to help

alleviate his symptoms, although medical treatment is still

admittedly available to him.  This, combined with the fact

that the claimant is an otherwise reasonably healthy young

man with a broad range of transferrable skills, that his

employer is willing to accommodate his restrictions, and

that full-time work is readily available to him, I find that

the claimant has failed to prove that his compensable injury

has affected his ability to earn a livelihood above the

degree of permanent physical impairment that he sustained as

a result of his single-level discectomy.  In addition, I

note that while the claimant may in fact be dyslexic, an

allegation which is not supported by objective medical or

other documentary proof, he testified that he graduated high
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school.  Moreover, this alleged handicap has not prevented

the claimant from learning various trades and skills post-

high school.  Therefore, I find that this alleged condition,

which is not work-related, even if combined with his alleged

complaints of pain would have little impact on his ability

to engage in gainful employment, especially given that he is

currently employed and has full-time work available to him.

          Finally, I find that the claimant’s current hourly

wage is comparable to the hourly wage he earned at the time

of his compensable back injury.  And, while I note that

there is some dispute as to the amount he earned per hour at

the time of his compensable injury as derived from his

employment records, I further note that he testified that he

earned between $12.00 and $12.50 per hour at that time, and

that he now earns $12.00 per hour.  Therefore, I find that

his compensable injury has not appreciably affected his

post-injury income.  The record clearly reveals that it is

only the number of hours that the claimant now works as

compared to the number of hours he worked prior to his

injury that has apparently changed.  Because he is under no

medical restriction with regard to the number of hours he

can work, I find no merit in the claimant’s argument that
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the reduction in the number of hours he claims he can now

work due to his self-described limitations has limited his

ability to earn a livelihood.  Apart from his own self-

serving testimony, the claimant has offered no objective

medical findings or other evidence to support a conclusion

that he is physically limited in the number of hours he can

now work as a result of his compensable injury.  Therefore,

I find that simply saying that he cannot work full-time

earning the same wages he earned prior to his compensable

injury, does not satisfy his burden of proving that he is

truly physically incapacitated from doing so.

          Based upon the above and foregoing, I find that

the claimant has failed to prove by a preponderance of the

evidence that his compensable back injury has affected his

ability to earn a livelihood.  Therefore, I find that the

claimant has failed to prove that he is entitled to wage-

loss benefits above his permanent physical impairment

rating.  Accordingly, for those reasons stated above, I must

respectfully dissent.

                                 
KAREN H. MCKINNEY, COMMISSIONER


