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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G104507

TANGY COOKS, EMPLOYEE                          CLAIMANT

FAMILY DOLLAR STORE, EMPLOYER  RESPONDENT 

SEDGWICK CLAIMS MANAGEMENT SERVICES,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED OCTOBER 5, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE MARK PEOPLES,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 23, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on October 4, 2011, and
contained in a pre-hearing order filed
October 5, 2011, are hereby accepted as
fact.

2. The claimant has proven by a
preponderance of the evidence that she
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is entitled to benefits under Ark. Code
Ann. §11-9-505(a) in that the
respondents have refused the claimant
employment where suitable employment
existed.  That employment was within the
claimant’s physical and mental
limitations.

3. The respondents shall pay the claimant
benefits in an amount equal to the
difference between benefits received and
the claimant’s average weekly wage. 
This period of benefits shall cover the
period of time beginning July 20, 2011,
and go for a period of one (1) year or
until such time as the respondents
return the claimant to work.  

4. The claimant has proven by a
preponderance of the evidence that she
is entitled to wage loss in an amount
that would be equal to a whole body
impairment rating of 7 percent.  That
amount is in addition to 7 percent
permanent partial disability benefits
the respondents have accepted.

5. The claimant has proven by a
preponderance of the evidence that her
attorney is entitled to an attorney’s
fee commiserate (sic) with the benefits
awarded herein and the Arkansas Workers’
Compensation Act.

   

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the April 23, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority’s finding that the claimant is entitled to

benefits pursuant to Ark. Code Ann. §11-9-505(a), and

wage loss benefits of 7% above her permanent physical

impairment rating of 7%.  My carefully conducted de novo

review of this claim in its entirety reveals that the

claimant has failed to prove by a preponderance of the

evidence that she is entitled to benefits as awarded. 

It is undisputed that the claimant, a store

manager for the respondent employer, suffered a

compensable back injury on December 30, 2010, while

helping unload a freight truck.  Thereafter, the

claimant received medical treatment from Dr. Terry

Clark, who referred her to neurosurgeon, Dr. Michael
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Standefer.  The claimant was eventually found to have

sustained a herniated disc at L5-S1 for which she

received conservative treatment.  On June 27, 2011, Dr.

Standefer’s clinic note reflects that he released the

claimant from his care to return as per needed.  Dr.

Standefer also released the claimant to light duty with

lifting restrictions.  By way of letter dated July 20,

2011, Dr. Standefer stated that the claimant was

released from treatment with his clinic with a 7%

permanent physical impairment to the body as a whole

pursuant to her work-related injury.  The respondents

have not controverted this impairment rating, but have

paid same to the claimant in the amount of $210.75

weekly. 

The claimant testified both at the hearing

before the Commission on January 25, 2012, and by

deposition on December 13, 2011, that upon her medical

release, she immediately informed  her supervisor, Mr.

David Payton, of said same.  In this regard, she

testified as follows:

On my way home from the surgeon, I
contacted my boss, David Payton, and
let him know I was able - - I was
released from active medical
treatment, and he was ready to put
me back to work. He asked me when I
could start back and I told him
whenever he was ready and that I did
have restrictions. 
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According to the claimant, she was neither

returned to work nor was she offered an explanation as

to why she was not being returned to work.  Rather, she

was allegedly told by Mr. Payton that he would have to

contact the corporate human resources department prior

to her being allowed to return.  The claimant testified

that she did not wait for Mr. Payton to follow-through,

but upon ending her call with him, she called the human

resources department herself.  The claimant further

testified that someone in the human resources department

deferred her back to Mr. Payton with regard to when she

would be allowed to return to work.  The claimant

testified that she has not been reinstated to her former

position with the respondent employer nor has she been

permitted to work at another location.  The claimant

stated that it is her belief that she is still

considered employed by the respondent employer because

she still receives correspondence from them, and she

receives a small amount of salary (“seventy-something

cents”) deposited into her account every week which

shows up as “salary.”  In addition, the claimant

affirmed that she is still covered under the

respondent’s health insurance policy.
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The claimant testified that she commenced

employment with Resource Plus on August 2, 2011, after

her release.  According to the claimant, her duties,

which comprise leading a team in “setting up stores and

remodeling stores,” requires extensive travel.  The

claimant stated that she is paid $10.00 an hour, and

that her hours vary from 30 to 70 hours per week with

some down time in between jobs.  The claimant testified

that from August 2, 2011, through December 31, 2011, she

earned a total of $6,700.00 working for Resource Plus. 

While the claimant affirmed in deposition that she has

not applied with major retail outlets such as Wal Mart,

Lowe’s, Walgreen’s, Dollar General, etc., she agreed

that she is searching for employment elsewhere in retail

management, and that she would like to be restored into

a management position with the respondent employer.

At the time of the hearing, the claimant was

thirty-one years old.  The claimant testified that she

has a high school diploma, and training beyond high

school with certification as a chef, security

professional, and truck driver.  The claimant also

stated that she received training, but not

certification, to become a medical assistant.  With

regard to her employment duties in a management position

with the respondent employer, the claimant stated that
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she managed between four to six employees at any given

time, and that she ran registers, made bank deposits,

processed returns, unloaded trucks, stocked freight, and

trained employees. 

With regard to her past employment experience,

the claimant stated that she has worked in the field of

private security/loss prevention for three security

companies; as a public security officer at Fort Chaffee;

as an over-the-road truck driver for two trucking

companies; that she worked in the collections department

for Cingular Wireless; as a temporary employee in

several different factory settings; as a reservation

clerk for a Hilton Reservations; and in customer

service, invoicing, shipping, “order picking,”

switchboard, and research for a personalized children’s

book company.  In addition, the claimant stated that

when she moved back to Arkansas from Texas in 2004, she

cleaned houses.  The claimant stated that these

positions were typically full-time, and they generally

ranged in salary from $8.00 to $10.00 dollars per hour,

with her employment at Fort Chaffee paying $21,000.00

per year.  The claimant further stated that she

completed an eight-week reserve police officer course

through Fort Chaffee, for which she received

certification. 
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While the claimant agreed that she is

essentially willing and able to work in numerous and

various settings, she stated that she has difficulty

sitting for extended periods of time.  When questioned

during deposition about working as a chef, the claimant

admitted that she does not have knowledge of the current

salary range in that field of employment.  Moreover, the

claimant stated that she has not applied for a position

as a commercial cook because she “got tired of cooking.” 

The claimant stated that since leaving her

employment with the respondent employer, she has applied

for management positions with Braum’s and Fred’s retail

stores; for a non-management position with Aaron’s Rent-

A-Center; for an administrative position with Tankersley

Foods; and, for a dispatcher position with EagleOne

Logistics.  The claimant admitted that she failed to

follow-up with any of these prospective employers

following her initial application.

The claimant stated that of her four children,

two still live with her, that she is their primary

caregiver, and that she transports them to school when

she is not away on a job assignment.  Otherwise, the

claimant stated that she is able to engage in activities

such as fishing, hiking, walking, cleaning, cooking, and

driving.
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The claimant contends that she is entitled to

benefits pursuant to Ark. Code Ann. § 11-9-505(a)(1)

which provides:

Any employer who without reasonable
cause refuses to return an employee
who is injured in the course of
employment to work, where suitable
employment is available within the
employee’s physical and mental
limitations, upon order of the
Workers’ Compensation Commission,
and in addition to other benefits,
shall be liable to pay the employee
the difference between benefits
received and the average weekly wage
lost during the period of such
refusal, or for a period not
exceeding one (1) year.

In order to establish her claim for additional

benefits under this section, the claimant has the burden

of proving that the following four requirements are met:

(1) That she sustained a compensable
injury;

(2) That suitable employment within
the claimant’s physical and mental
limitations was available with her
employer;(3) That the employer
refused to return her to work;

(4) That the employer’s refusal to
return the claimant to work was
without reasonable cause.

See, Torrey v. City of Ft. Smith, 55 Ark. App. 226, 934

S.W.2d 237 (1996). 

In the present claim, the claimant offered

uncontroverted testimony that the respondent employer
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has refused to return her to work after her release to

return to work by Dr. Standefer.  The claimant’s

testimony, however, is uncontroverted only in the sense

that she was the only witness.  Otherwise, the claimant

offered no evidentiary or other evidence that the

employer has refused to return her to work, or that such

a refusal was without reasonable cause.  And while the

claimant maintained at the hearing that she contacted

her immediate supervisor upon leaving Dr. Standefer’s

office on July 19, 2011, and that she subsequently

contacted the respondent employer’s human resources

department, who referred her back to her supervisor, her

deposition testimony reflects the following: 

Q. All right. Did you follow up with
your district manager or anyone else
with Family Dollar after that?

A. Yes, I have, and I cannot
remember the dates.

Q. Was it before or after August the
2nd?

A. After.

Q. Okay. Tell me what happened in
your communication with Family
Dollar after August the 2nd.

A. I contacted the HR department
again, and they were asking me why I
haven’t returned to work. And I told
them that I hadn’t got the okay from
my district manager. And they tried
to contact him. And then I’m
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guessing there was no response from
him.

Q. All right. And you said you’re
guessing, So, you don’t know whether
there was a response or not?

A. Well, I don’t know if he returned
their call.

Q. Okay. You’re talking about the
communication between the district
manager and HR. Okay?

A. Yes.

Q. All right.

A. And then I called him personally.

Q. What’s his name?

A. David Payton.

Q. Okay.

A. And he gave me the same response,
that he was waiting for the approval
from HR.

Further, the claimant testified that based

upon correspondence she still receives from the

respondent employer, the fact that she still has a small

amount of salary deposited into her account each week,

and because she still has access to the respondent

employer’s website, that she believes herself to still

be employed by the respondent employer.  In addition,

the claimant testified that her required hours in order

to maintain her management position prior to her

compensable injury was 48 hours per week.  After her
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release from Dr. Standefer, the claimant stated that she

could only work reduced hours.  Finally, at the hearing

the claimant admitted that she was offered an assistant

manager’s position at the Clarksville store, but she

claimed that she was never approved for this position by

her district manager or by the corporate office. 

Uncorroborated testimony of an interested

party is always considered to be controverted.  However,

the rule also applies to a non-party witness whose

testimony might be biased.  Burnett v. Philadelphia Life

Insurance Co., 81 Ark. App. 300, 101 S.W.3d 843 (2003). 

Further, it is not arbitrary to choose not to credit

such testimony. Id.

While the claimant appeared to be forthright

in her responses to questions concerning her employment,

and notwithstanding that she has expressed a desire to

return to work for the respondent employer, she has

failed to provide proof that would substantiate her

testimony with regard to her alleged attempts to return

to work for the respondent employer following her

release by Dr. Standefer, and/or the respondent

employer’s alleged refusal to reinstate her in some

capacity within her restrictions.  Therefore, while it

is evident that the claimant has not returned to work

for the respondent employer since such time, it is still
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uncertain why she has not returned to active duty in

that the record is devoid of evidence to substantiate

the claimant’s version of events.  Because our statute

mandates that the claimant prove by a preponderance of

the evidence that the employer not only refused to

return her to work but that the employer’s refusal to

return her to work was without reasonable cause, the

claimant has failed to meet her burden of proof.  See,

Ark. Code Ann. §11-9-505(a).  Moreover, other than the

claimant’s own self-serving testimony, the record is

devoid of proof that the respondent employer had

suitable employment available within the claimant’s

restrictions with which to accommodate her following her

release by Dr. Standefer.  Therefore, the decision of

the Administrative Law Judge to award the claimant

benefits pursuant to the provisions set forth in Ark.

Code Ann. §11-9-505(a) should be reversed.

Likewise, I find that the finding that the

claimant is entitled to wage loss benefits above and in

addition to her permanent physical impairment rating

should be reversed in that the claimant has failed to

prove by a preponderance of the evidence that she is

entitled to these benefits for the following reasons.  
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Wage-loss is the extent to which a compensable

injury has affected a claimant’s ability to earn a

livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232,

58 S.W.3d 848 (2001).  When a claimant has an impairment

rating to the body as a whole, the Commission has the

authority to increase the disability rating based upon

wage-loss factors.  Lee v. Alcoa Extrusion, Inc., 89

Ark. App. 228, 201 S.W.3d 449 (2005).  The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

factors affecting wage-loss such as the claimant’s age,

education, and work experience. Id. In addition, a

claimant’s motivation to work, post-injury income,

credibility, and demeanor may be considered by the

Commission in determining wage-loss.  Henson v. Gen.

Elec., 99 Ark. App. 129, 257 S.W.3d 908 (2008). 

The claimant was assigned a 7% anatomical

impairment rating for her herniated disc, which the

respondents have commenced to pay.  In the meantime, the

claimant has worked for a company where, in spite of the

fact that she claims travel is difficult for her due to

her condition, she admittedly travels extensively.  And,

although the clamant testified that she desires a

management position with a retail store, she admitted

that she has failed to seek employment with any of the
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major retailers in her area.  The claimant further

admitted that she has failed to follow-through with the

few employers with whom she has actually applied, or

even, to a certain extent, with the respondent employer

concerning reinstatement to active duty within that

organization.  Therefore, reasonable minds could

conclude that the claimant lacks motivation to return to

work in the capacity that she now alleges.  

Further, in spite of the claimant’s relatively

young age, she has had extensive training in several

different employment specialties.  Moreover, she has a

broad variety of employment experience within these

specialty areas and outside of them, as well.  Further,

the claimant appears to be bright and educable, thus

capable of adapting her skills to a wide range of

employment settings, which, by her testimony, she has

easily done throughout the course of her employment

history.  The claimant, by her own admission, is active:

she works full time, sometimes as much as 70 hours per

week; she raises two small children; she cooks, cleans,

drives, and enjoys leisure activities such as fishing

and hiking.  Therefore, aside from certain lifting

restrictions, the claimant appears to suffer no

limitations in a sense that would diminish her

employability or otherwise make her unemployable.  Thus,
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even though the claimant has not yet returned to her

desired position, namely that of a management position

with a retail outlet, she has failed to prove that she

is not capable of doing so.  And, I note that the

claimant’s failure or refusal to seek employment

opportunities within her training and abilities, such as

that of a chef, even though the claimant admitted that

she is unaware of the potential income she could earn in

such a position, indicates that she still believes

herself to have employment options that she simply

chooses not to exercise. 

Based on the above and foregoing, and

considering such factors as the claimant’s age,

education, and motivation, the claimant has failed to

prove that she is entitled to wage loss above her

anatomical impairment rating.  Moreover, considering

that the claimant currently receives weekly payment for

her impairment rating, in addition to her salary with

her new employer, Resource Plus, her post-injury income

must also be considered in any determination of wage

loss awarded on her behalf.  The weight of the evidence

in this claim clearly indicates that the claimant’s

injury has in no way affected the claimant’s ability to

earn a livelihood.  Therefore, for the reasons set forth
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above, I must respectfully dissent from the majority's

opinion. 

_______________________________
KAREN H. McKINNEY, Commissioner


