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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G200782   

CHRISTOPHER CLEGG,
EMPLOYEE                               CLAIMANT

S & G PLUMBING COMPANY,
EMPLOYER                               RESPONDENT

STATE AUTOMOBILE MUTUAL INSURANCE CO.,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED DECEMBER 17, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE J. LESLIE
EVITTS, III, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed July 18, 2012.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on April
12, 2012, and contained in a pre-hearing order
filed that same date, are hereby accepted as
fact.

2. The parties’ stipulation that claimant was
earning sufficient wages to entitle him to the
maximum compensation rates of $584.00 for
total disability benefits and $438.00 for
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permanent partial disability benefits is
likewise so accepted as fact.

3. Claimant has failed to prove by a
preponderance of the evidence that he suffered
a compensable injury to his back while
employed by the respondent.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that he sustained

compensable injuries that are governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injuries are, indeed, injuries

that are covered by the Act; however, the claimant has

failed to establish the elements necessary to prove

these compensable injuries by a preponderance of the

evidence. 

Therefore we affirm and adopt the July 18, 2012

decision of the Administrative Law Judge, including all
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findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find

that the claimant sustained a compensable back injury on

January 23, 2012 while working for the respondent.

History

          The claimant is a 37-year-old man who is a

long-time employee of the respondent, a company owned

and operated by his father.  He started working for the

company approximately 15 years ago doing plumbing and

equipment operation.  In this position, the claimant was

required to lift weights that exceeded 80 to 100 pounds

regularly, and to work in tight spaces.  In November of

2011, the claimant was experiencing pain in his back

region that radiated around to his front.  In December
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of 2011, he went to his family physician, Dr. Mark

Bonner, who diagnosed the claimant as suffering from

acute backache and sciatica on the left side.  Dr.

Bonner also prescribed medications, gave him a steroid

injection for his back, and recommended an MRI.  The

claimant testified that the steroid injection helped

with his pain, and he did not miss any time off work at

that point.

          The claimant testified that, on January 23,

2012, he was working on a residential add-on.  While

working in the attic, continuously bent over, he felt

like something “was torn.”  He stated that he had

excruciating pain and, because of this pain, he could

not even finish out his workday.  He went home and took

an over-the-counter medication and stayed in bed until

the next morning.  That next morning, he called his

father to let him know that he was not going to be in

and that he was going to the doctor.  His father filled

out paperwork for the claimant’s work-related injury. 

The claimant went to Dr. Bonner on January 24, 2012 for

his severe low back pain, and he was prescribed

medication.  Dr. Bonner also recommended that an MRI be

performed.  Unlike when he had pain in December of 2011,

the claimant was unable to return to work after the
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January 24th injury, and was put on restrictions.  He

also saw a chiropractor at Advanced Healthcare, and

muscle spasms were reported.

          An MRI was performed on January 31, 2012.  It

showed annular bulges at the L4-5 and L5-S1 levels, and

L5-S1 broad based annular bulge with mild right neural

foraminal narrowing and a hyperintense signal within the

posterior annuals.  He has since had conservative

treatment in the form of medication and physical

therapy.  Neurologist, Dr. Barry Katz, has recommended

injections.

Discussion

          For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-

102(4)(A)(i)(Repl. 2002), must be established: (1) proof

by a preponderance of the evidence of an injury arising

out of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),
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establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

          Here, the excruciating pain that the claimant

experienced on and after January 23, 2012 was more

severe and was not the same as the pain he experienced

in late November and early December.  In fact, the pain

caused him to be unable to work.  The claimant had never

had to miss any work due to his back pain in those

earlier months, and he had never had to see a specialist

for his back pain as he did after the January injury. 

The only other back pain he had was in February of 2011,

and was attributed to an infection, which was cleared up

with antibiotics.

          The claimant testified that he had let his

physicians know that he had begun having the

excruciating pain at work.  He also clarified that he

never had an injury at work prior to this time and was

not counseled on what physician to go to or what to tell

them.  The claimant should not be penalized for his

inexperience in workers’ compensation.  He clearly had

reported this as a workers’ compensation injury as shown
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by the First Report of Injury dated January 26, 2012,

only a few days after the injury.  The First Report of

Injury was also completed before the claimant was seen

by all of his physicians except Dr. Bonner in January. 

Apparently, since Dr. Bonner had seen him in December,

he just assumed this was a continuing problem, and did

not realize that, on January 23rd, there was a specific

injury.  As the claimant explained, Dr. Bonner is his

family physician and, since he did not know what

physician to go to for a workers’ compensation injury,

he went to Dr. Bonner to get a referral to a back

specialist.  The preponderance of the evidence shows

that, although the claimant’s back had been hurting

before January 24th, he had been able to continue

working until the specific injury on that date. Based on

the medical evidence of record and the claimant’s

credible testimony, I find that the claimant has proved

by a preponderance of the evidence that he sustained a

compensable specific incident back injury on January 23,

2012.

          For the aforementioned reasons, I must

respectfully dissent.

    _______________________________
                        PHILIP A. HOOD, Commissioner


