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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed March 2, 2012.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. Respondents’ Proffered Exhibit 4 will be
admitted into evidence and given due weight.

4. Respondents’ Proffered Exhibit 5 will not be
admitted into evidence.

5. Respondents’ Proffered Exhibit 6 will be
admitted into evidence and given due weight.

6. The Arkansas Workers’ Compensation Act is
constitutional.

7. Claimant has not proven by a preponderance of
the evidence that she is entitled to
additional treatment for her left knee.

8. The evidence preponderates that Claimant’s
left knee injury on August 6, 2009 was an
independent intervening cause, relieving them
from responsibility for treatment of her knee
on and after that date.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the

Full Commission. 

Therefore we affirm and adopt the March 2, 2012

decision of the Administrative Law Judge, including all
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findings and conclusions therein, as the decision of

the Full Commission on appeal. 

IT IS SO ORDERED.

                                                        
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs.

CONCURRING OPINION

          I concur in the majority opinion; however, I

write separately to address the dissent’s argument that

the October 31, 2011, surgery was dealing with the same

area of the claimant’s knee and that the “fibillation”

described in the second operative report which was

removed during this surgery was scar tissue which

developed as a result to the claimant’s first surgery.  

          First, while I agree that the same overall

area of the knee was involved in both surgeries, I

cannot agree that the findings in the second surgery

involved the same findings, in the same area, as the

first surgery.  Dr. Moore’s surgery on February 9,

2009, found only a “small area of damage to the central

portion of the femoral condyle with no unstable

fragments” while inspecting the medial compartment of
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claimant’s knee.  Dr. Rubinovich’s October 31, 2011,

surgery, on the other hand, found “fibrillation of the

femoral condyle through the mid ridge of the condyle

going from back to front.”  Thus, the findings in the

second surgery involved a greater portion of the

femoral condyle and which covered the surface “from

back to front.”  Clearly, this is different from the

“central portion of the femoral condyle” where a “small

area of damage” was found during the first surgery.  

Moreover, the medical records unequivocally demonstrate

that the claimant reached maximum medical improvement

from her compensable injury by May 13, 2009, and that

she was released without any evidence of swelling or

discoloration of her knee and that the claimant

experienced a second fall after tripping over a shoe

that resulted in new findings which are not causally

related to her compensable injury.  

          Second, and more importantly, the dissent

boldly states that the fibrillation found during the

second surgery is scar tissue from the first surgery,

without any evidence to back up this statement. 

Fibrillation is defined in Dorland’s Illustrated

Medical Dictionary, 26th edition as “the initial
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degenerative changes in osteoarthritis, characterized

by softening of the articular cartilage and development

of vertical clefts between groups of cartilage cells.”

The fibrillation noted by Dr. Rubinovich cannot be

scarring from the claimant’s first surgery, but rather

is the early signs of degeneration and aging.  These

findings were not noted until two years after

claimant’s non-work-related fall, and more than three

years after her compensable injury.  Given the length

of time between the claimant’s compensable injury and

her second non-work related fall it would require

impermissible speculation and conjecture to find that

the fibrillation noted by Dr. Rubinovich is the result

of the claimant’s compensable injury.  

          Accordingly, for those reasons set forth

herein, I concur with the majority opinion.

                                                        
                      KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in

part.
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CONCURRING AND DISSENTING OPINION

          The majority is affirming and adopting the

Administrative Law Judge’s decision which, among other

things, denied and dismissed this claim.  After a de

novo review of the record, I concur with the majority,

in that, I find the Commission’s make-up is

constitutional and that the Judge’s evidentiary rulings

were correct.  However, I believe the Judge

misinterpreted the applicable medical evidence and did

not correctly apply Ark. Code Ann. §11-9-

402(4)(F)(iii).  For that reason, I respectfully

dissent from the balance of the majority’s opinion.     

          The claimant sustained an admittedly

compensable injury to her left knee on August 14, 2008,

when she fell at work.  As a result of the injury, the

respondents provided the claimant medical treatment. 

She was eventually seen by Dr. Merwin Moore, a Mountain

Home orthopedic surgeon.  Initially, Dr. Moore treated

the claimant conservatively.  But, because of continued

complaints of knee pain and swelling, he eventually

performed a surgical procedure on her knee.  In the

operative report related to that surgery, dated

February 20, 2009, Dr. Moore stated that he observed
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damage to the weight-bearing surface of the claimant’s

medial femoral condyle.  Dr. Moore’s treatment notes

following this surgery indicate that the claimant’s

knee pain and swelling improved.  Eventually, he

released her from further care.

          The claimant later relocated to New York

State to care for her ill father.  While there, the

claimant underwent an exacerbation of her knee problems

and the pain and swelling returned.  Consequently, the

claimant sought medical treatment from the Oswego

Health Clinic, where she came under the primary care of

Dr. R. J. Mutty.  Eventually, Dr. Mutty’s associate,

Dr. Mitchell Rubinovich, performed a second surgery on

the claimant’s left knee.  

          In the Administrative Law Judge’s Opinion,

which the majority is affirming and adopting, the Judge

specifically found that the medical treatment received

after the claimant’s relocation to New York was for a

condition unrelated to the ailment she sustained as

result of her compensable injury.  In  support of that

conclusion, the Judge stated that the surgery she

received from Dr. Rubinovich was in a different area
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than that operated on by Dr. Moore.  However, the

Judge’s decision in this regard is in error.

          The symptoms that the claimant described as

having after she went to New York are remarkably

similar to those she complained of prior to Dr. Moore’s

treatment of her.  Specifically, she stated she was

having onsets of severe pain and swelling.  

          Because of the consistency of the claimant’s

complaints, Dr. Moore, Dr. Mutty, and Dr. Rubinovich

each decided that the claimant should undergo surgical

treatment.  In Dr. Moore’s surgical note of February

20, 2009, he stated that there was no damage to

claimant’s cartilage and other soft tissues.  However,

he did find an injury to the claimant’s femoral

condyle, which is the top of the claimant’s leg bone

where it connects with the knee.  Specifically, Dr.

Moore stated: “The medial compartment was carefully

inspected and there was a very small area of damage to

the central portion of the femoral condyle with no

unstable fragments.” (Emphasis added.)  As indicated

above, the claimant’s symptoms resolved significantly

after the surgery by Dr. Moore.  
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          The claimant underwent another surgical

procedure by Dr. Rubinovich on October 31, 2011.  In

his treatment note of that date, Dr. Rubinovich also

discovered abnormalities in the medial aspect of the

claimant’s femoral condyle.  Specifically, he stated:

“There was fibrillation of the femoral condyle to mid-

ridge of the condyle going from back to front.”

(Emphasis added.)  The “fibrillation” described by Dr.

Rubinovich refers to the development of fibers or scar

tissue at the area he described. “Fibrillation” is

defined in Dorland’s Illustrated Medical Dictionary,

28th Edition as “the quality of being fibrillar.”

“Fibril” is defined as a minute fiber or filament;

often a component of a compound fiber, i.e., a scar.  I

actually agree with Commissioner McKinney’s statement

based on the third definition of fibrillation in

Dorland’s, that the claimant is in the initial stages

of a degenerative process, i.e. fibrillation.  However,

I do not believe that the Commissioner can state, based

on the medical record, that the fibrillation is the

result of aging and not related to her initial injury. 

Significantly, in Dr. Moore’s operative note, he stated

he inspected the medial compartment and he found an,
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“area of damage to the central portion of the femoral

condyle....” (Emphasis added.)

          Obviously, both surgeons were dealing with

the same area of the knee, the middle part of the

femoral condyle, which is the portion of the femur, or

thigh bone, where it connects to the knee.  This was

the source of the claimant’s problems and is the reason

she was having pain, swelling, and other symptoms. 

Just as obviously, the Administrative Law Judge, in an

error compounded by the majority, misconstrued the

medical evidence and found the treatment the claimant

was receiving from Dr. Rubinovich was in some way

different than that she had received from Dr. Moore. 

However, the operative notes of the two doctors are

clearly referring to the same portion of the claimant’s

knee.  Not only was the medical treatment the claimant

received from both groups of physicians for the same

condition,  Dr. Rubinovich’s surgery removed the scar

tissue (or fibrillation) which had developed on the

site of Dr. Moore’s surgery.  Obviously, if the

fibrillation is the fibrillation as defined by

Commissioner McKinney and not scar tissue, it could not

have been removed.
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          If the medical treatment the claimant

received in the months following her original injury

was reasonable, necessary, and related to her

condition, I do not see how it can be said that her

subsequent treatment in New York was not also

reasonable, necessary, and related to her compensable

injury, since it was virtually identical.  

          The Administrative Law Judge further

compounded this error by using his misunderstanding of

the medical records to find that there was no causal

connection between the symptoms the claimant complained

of in New York and in those following her injury.  In

fact, the medical evidence clearly establishes the

contrary; that is, the claimant was suffering from the

same condition in New York as she was in Arkansas.  

          The Judge’s finding regarding causation is

central to another issue raised by the respondents;

that of independent intervening cause.  The respondents

are relying on statements in the New York medical

records, indicating the claimant sustained a fall in

New York approximately one year following her job-

related injury.  The respondents contend under Ark.

Code Ann. §11-9-102 (4)(F)(iii) that the intervening
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event eliminates their liability for the claimant’s

injury.  However, they have misinterpreted the statute. 

In Davis v. Old Dominion Freight Lines, Inc., 341 Ark.

751, 20 S.W. 3d, 326 (2000), the Arkansas Supreme Court

held that, even if there were a causal connection

between a primary compensable injury and subsequent

disability, there would be no independent intervening

cause unless the subsequent disability was triggered by

activity of the claimant that is unreasonable under the

circumstances.  In this case, there was no evidence any

incident which may have happened to claimant while in

New York was in any way occasioned by any unreasonable

conduct on her part. 

          I find the claimant has established she is

entitled to the additional medical care she has

requested.  The medical reports from Dr. Mutty and Dr.

Rubinovich clearly established they were treating her

for the same condition as Dr. Moore and the other

physicians she saw immediately subsequent to her

compensable injury.  Since the treatment in dispute was

identical to what she received in Arkansas, I think it

is illogical and inconsistent to deny the claimant the

same treatment for the same condition which the
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respondent previously accepted.  I believe the record

clearly establishes that the claimant will continue to

need medical treatment for this condition and she

should be authorized by this Commission to receive such

future treatment from her doctors in New York. 

          I also believe that the respondents’

arguments regarding an independent intervening cause

are without merit.  As the Arkansas Supreme Court made

clear in Davis v. Old Dominion Freight Lines, Supra,

the defense of an independent intervening cause can be

raised if it can be shown the cause in question arose

as an unreasonable conduct on the part of the claimant. 

Here, there was not even any allegation that the

claimant had engaged in any conduct which could in any

way be called unreasonable.  

          For the reasons set out above, I believe the

Administrative Law Judge’s decision was in error and

the majority has compounded that error by affirming and

adopting his decision.  Therefore, I must respectfully

dissent from the majority’s opinion.

____________________________
                         PHILIP A. HOOD, Commissioner


