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Respondents No. 2 represented by the HONORABLE DAVID B. SIMMONS,
Attorney at Law, Little Rock, Arkansas.
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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals and respondent No. 1 cross-appeals

from a decision of the Administrative Law Judge filed October 4,

2011.
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The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties and
recited herein are reasonable and are hereby
accepted as fact.

3. The claimant has failed to prove by a
preponderance of the evidence that he is
permanently and totally disabled as a result of
his stipulated compensable right knee injury of
January 8, 2004.

4. Since the claimant has failed to prove that he has
been rendered permanently and totally disabled due
to his compensable scheduled injury, the other
issues outlined herein are rendered moot.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After a de novo review of the record, I find that the

claimant is entitled to permanent and total disability benefits.  

The claimant was 62 years old at the time of his

hearing.  He worked for the respondents as a heavy truck

mechanic, rebuilding transmissions for seven years prior to his

accident.  On January 8, 2004, the claimant slipped on a wet

floor, causing injury to his right knee.  Following his injury,

the claimant came under the treatment of Dr. Michelle Ibsen, and

was ultimately referred to orthopedic surgeon, Dr. Scott Bowen. 

Dr. Bowen diagnosed a medial meniscus tear and surgery was

performed on May 24, 2004.  The arthroscopic surgery did not

solve the claimant’s knee problem, and subsequently, a total knee

replacement was performed on August 18, 2004.  A hearing was held

regarding the respondent’s liability for the knee replacement and

37% impairment rating to the lower extremity, and the respondents
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were found to be liable.

After the knee replacement surgery, the medical record

indicates that the claimant was told to “avoid kneeling,

stooping, and squatting if at all possible.”  The respondents

did, in 2009, return the claimant to work in parts inventory.

However, this work was outside of the claimant’s restrictions and

the claimant testified that he would not have been able to

continue it had he not been laid off by the respondents.

Ms. Heather Taylor, a vocational rehabilitation

specialist, sent the claimant lists of jobs he could pursue;

however, on cross-examination, it became apparent that all of the

jobs she sent the claimant were outside of the claimant’s

restrictions.

Permanent total disability is defined as inability,

because of compensable injury or occupational disease, to earn

any meaningful wages in the same or other employment.  Ark. Code

Ann. §11-519 (e)(1).  The burden of proof shall be on the

employee to prove inability to earn any meaningful wage in the

same or other employment.  Ark. Code Ann. §11-519 (e)(2).  The

same factors considered when analyzing wage-loss disability

claims are usually considered when analyzing permanent and total

disability claims.  See Ark. Code Ann. §11-9-519 (c); Rutherford

v. Mid Delta Community Services, Inc. 102 Ark. App. 317, 285

S.W.3d 248 (2008).  Such factors include the worker's age,
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education, work experience, medical evidence and any other

matters which may reasonably be expected to affect the worker's

future earning power.  Other factors include motivation,

post-injury income, credibility, demeanor, prior work history,

and education.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685

(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W.2d 946 (1984); Curry v. Franklin Electric, 32 Ark. App. 168,

798 S.W.2d 130 (1990).

Here, the claimant has an 8-9th grade education.  He is

62-years-old.  He stated that he had been a heavy truck mechanic

his whole life.  The job required lifting, squatting, and

kneeling on concrete floors.  He began this type of work in 1970,

after serving three years in Vietnam.

The claimant takes medication, Hydrocodone and

Ibuprofen, for pain he experiences on a daily basis.  He walks

with a cane.  He has difficulty sleeping due to pain.  He cannot

sit, stand, or walk for long periods of time.

In short, we have a 62-year-old, 8-9th grade educated

man, who worked 34 years as a heavy truck mechanic.  He injured

his knee at work and required a knee replacement.  He is

restricted by his doctor in the areas of kneeling, stooping, and

squatting.  He can’t go back to his old job and has no viable

options for future employment due to his educational limitations

and doctor’s restrictions.  He experiences daily pain, takes
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medication for pain, has difficulty sleeping, has problems

sitting, standing, and walking, and is often restricted to his

home.  Based on the claimant’s age, education, which disqualifies

him from most light duty jobs, work experience, completely in the

heavy field, and the doctor’s restrictions, I find that the

claimant is permanently and totally disabled.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


