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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed November 18, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The claimant has failed to prove by
sufficient evidence and by a
preponderance of the evidence that she
sustained a compensable injury to her
neck or cervical spine on December 27,
2009 or on February 3, 2010. The
claimant has failed to provide objective
medical findings within a reasonable
degree of medical certainty to support
her claim.
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2. Having found that the claimant did not suffer a
compensable injury on December 27, 2009 or
February 3, 2010, I cannot find that she is
entitled to medical services.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

In affirming and adopting the decision of the

Administrative Law Judge, we find that there are no objective

medical findings of a new injury or aggravation.  Although we

acknowledge that Dr. Keith Holder recorded a history as provided

to him by the claimant currently experiencing severe muscle

spasm, we find that Dr. Holder did not detect the presence of any

muscle spasms.  Rather, Dr. Holder noted "tenderness about he

right trapezius into the neck" but did not record the presence of

any muscle spasms upon physical examination.  Accordingly, we

find that the claimant has failed to prove that she sustained a

compensable injury on February 3, 2010 that is supported with

objective medical findings. 

Thus, we affirm and adopt the decision of the
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Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

sustained a compensable aggravation injury to her neck on

February 3, 2010.  She presented objective findings in the form

of severe muscle spasms.  As such, I would award the claimant

medical treatment.

HISTORY

The claimant testified that, on December 27, 2009, she

was pushing containers of chicken when she felt a sharp pain in

her right shoulder.  She continued to work and then, on February

3, 2010, she had a second job-related incident.  Ms. Ruth Breeze

testified that, at some point after the February 3, 2010

accident, the claimant came to her and told her that the
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claimant’s condition was not getting any better.  As a result,

Ms. Breeze referred the claimant to Dr. Keith Holder.

The claimant has a pre-existing neck injury.  The

claimant testified that she had not had any spasms in her neck,

arm, or shoulder since she was released following her January

2009 neck surgery, until the problems that developed after the

work-related incidents.

DISCUSSION

In workers’ compensation law, an employer takes the

employee as he finds him, and employment circumstances that

aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable

condition by a compensable injury is itself compensable.  Oliver

v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An

aggravation is a new injury resulting from an independent

incident. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).  An aggravation, being a new injury with an independent

cause, must meet the definition of a compensable injury in order

to establish compensability for the aggravation.  Farmland Ins.

Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

      Arkansas Code Annotated §11-9-102(4)(A)(Repl. 2002)

defines “compensable injury” as:
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(i) An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann.

§11-9-102(16)(a)(i). 

Dr. Holder’s February 16, 2010 hand-written notes

indicate the onset of problems with the claimant’s right arm and

neck on February 3, 2010.  He specifically notes the presence of

severe muscle spasms in the neck.

Dr. Holder’s records indicate that the claimant was very

candid about the fact that she had undergone surgery on her

cervical spine previously, and that the surgery involved three

discs.

Review of Dr. Holder’s hand-written notes indicates that

not only the right arm problem, but also the neck problem, is the

condition which Dr. Holder is referring to when he indicates that

the condition is workers’ compensation.  Furthermore, the report

indicates that there are objective findings (muscle spasms)

relating to the neck injury.
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Dr. Holder’s notes specifically indicate that he was made

aware of the previous disc surgery, and he diagnosed the

claimant’s current condition as cervical strain with right arm

radicular complaints.  He also noted right lateral epicondylitis.

Based on Dr. Holder’s reports and the claimant’s credible

testimony, I find that the claimant sustained a compensable

aggravation of her cervical injury on February 3, 2010.  She has

new objective findings in the form of severe muscle spasms.  Her

supervisor was aware of her injury almost immediately and there

should not be any dispute as to the claimant’s job duties.

     I find the Administrative Law Judge’s conclusion,

affirmed and adopted by the majority, that the claimant did not

present any objective findings rather baffling, as Dr. Holder

noted the presence of severe muscle spasms in the neck.  It is

very rare when there are new objective findings with an

aggravation injury and the majority should not have ignored them.

    For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


