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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed January 12, 2012.  The administrative law

judge found that the respondents were not entitled to an

offset of the claimant’s retirement disability benefits, in

accordance with Ark. Code Ann. §11-9-411(a)(2)(Supp. 2009). 

Based on our de novo review of the entire record, the Full

Commission reverses the administrative law judge’s opinion. 
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We find that the respondents proved they were entitled to a

dollar-for-dollar offset based on their contribution to the

claimant’s retirement disability benefits, in accordance

with Ark. Code Ann. §11-9-411(a)(Supp. 2009).    

I.  HISTORY

The claimant, age 62, testified that he became employed

as a police officer with the City of West Memphis in

December 2002.  The record indicates that the claimant began

contributing a portion of his wages to the Arkansas Local

Police and Fire Retirement System (LOPFI) in July 2009.  The

parties stipulated that the claimant sustained a compensable

injury on December 31, 2010.  The claimant testified that he

jumped a ditch in order to apprehend a suspected criminal

and “felt a jar in my back.”  An emergency physician

assessed low back pain on December 31, 2010.  A physician

assigned restricted work duties on January 19, 2011.  The

claimant testified that after light-duty work was no longer

made available, he ceased working for the respondents on or

about February 2, 2011.  The claimant testified that a

representative of the respondent-employer advised him to

file for disability retirement through the Arkansas Local

Police and Fire Retirement System.    
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A treating physician assigned the claimant a 10%

anatomical impairment rating on April 12, 2011.  The parties

stipulated that the claimant reached the end of his healing

period on April 12, 2001, and that the compensable injury

resulted in a 10% permanent anatomical impairment.  The

claimant testified that he began receiving permanent partial

disability benefits based on the impairment rating assigned

by the treating physician.      

A pre-hearing order was filed on July 25, 2011.  The

claimant contended that the respondents had underpaid

temporary total disability and permanent partial disability

benefits and that the respondents should correct the

underpayment.  The claimant contended that he was entitled

to an award of wage-loss disability exceeding his permanent

anatomical impairment.  The respondents stipulated that the

claimant sustained wage-loss disability in the amount of

20%.  The respondents contended that the claimant “wants

more benefits than the 20% in wage-loss disability benefits

accepted by the respondent.”  The parties agreed to litigate

the following issues: “appropriate compensation benefits

rates; wage-loss disability; controversion of wage-loss in
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excess of 10% anatomical impairment; controverted attorney

fees.”

A hearing was held on October 14, 2011.  At that time,

the parties agreed to stipulations regarding the claimant’s

indemnity rates.  The claimant testified that he was

receiving monthly benefits through the Arkansas Local Police

and Fire Retirement System.      

An administrative law judge filed an opinion on January

12, 2012.  The administrative law judge found, among other

things, that the claimant had sustained wage-loss disability

in the amount of 30%.  The respondents do not appeal the

administrative law judge’s award of wage-loss disability. 

The administrative law judge found, “5.  The respondent is

not entitled to an off-set against the benefits awarded the

claimant growing out of the December 31, 2010, compensable

injury, pursuant to Ark. Code Ann. §11-9-411(a)(2).”  The

respondents appeal that finding to the Full Commission.  

II.  ADJUDICATION

A.  Effect of payment by other insurers

Ark. Code Ann. §11-9-411(Supp. 2009) provides, in

pertinent part:

(a)(1) Any benefits payable to an injured worker
under this chapter shall be reduced in an amount
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equal to, dollar-for-dollar, the amount of
benefits the injured worker has previously
received for the same medical services or period
of disability, whether those benefits were paid
under a group health care service plan of whatever
form or nature, a group disability policy, a group
loss of income policy, a group accident, health,
or accident and health policy, a self-insured
employee health or welfare benefit plan, or a
group hospital or medical service contract.  
(2) The reduction specified in subdivision (a)(1)
of this section does not apply to any benefit
received from a group policy for disability if the
injured worker has paid for the policy.

The purpose of the Workers’ Compensation Act is to

secure coverage for legitimately injured workers, and the

statutes must be strictly construed without broadening or

narrowing their scope.  See Ark. Code Ann. §11-9-1001(Repl.

2002).

In the present matter, the parties stipulated that the

claimant sustained a compensable injury on December 31,

2010.  The claimant correctly states that, at the time of

his compensable injury, he was contributing a portion of his

paychecks to the Arkansas Local Police and Fire Retirement

System (LOPFI).  The claimant therefore asserts that he paid

for his retirement disability policy in accordance with Ark.

Code Ann. §11-9-411(a)(2)(Supp. 2009).  The claimant argues

that to allow the respondents an offset would violate the

Legislature’s statutory admonition that the Commission is to
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strictly construe the provisions of the Workers’

Compensation Act.  

On the other hand, the respondents contend that Ark.

Code Ann. §11-9-411(a)(2) applies in the present matter,

because both the employer and employee funded the claimant’s

retirement disability benefits through the Arkansas Local

Police and Fire Retirement System (LOPFI).  The respondents

state that the employer’s portion of funding to LOPFI was

100% until July 2009, when the claimant began contributing

2.5% of his salary.  The respondents cite Henson v. General

Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2007), where the

Court of Appeals expressly held that the overriding purpose

of Ark. Code Ann. §11-9-411 is to prevent a double recovery

by a claimant for the same period of disability.  The

respondents argue that strict construction of the statute

supports their contention that the respondents should be

entitled to an offset for the portion of the disability

policy paid for by the respondents.

After carefully considering the arguments and briefs of

both parties, the Full Commission agrees with the

respondents that the Legislature has not indicated an intent

to void the offset language of Ark. Code Ann. §11-9-
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411(a)(1)(Supp. 2009).  We agree with the respondents that

they are entitled to a dollar-for-dollar offset for the

proportion of the retirement disability which they provided. 

The Commission notes that a claimant is not allowed to be

put in a better position than had he not sustained a

compensable injury.  See Potlatch Corp. v. Word, 2009 Ark.

App. 772, ___ S.W.3d ___ (2009).

Based on our de novo review of the entire record,

therefore, the Full Commission reverses the administrative

law judge’s finding that the respondents are not entitled to

an offset in accordance with Ark. Code Ann. §11-9-

411(a)(2)(Supp. 2009).  Based on strict construction of the

statute and the expressed intent of the Legislature, the

Full Commission finds that the respondents are entitled to a

dollar-for-dollar offset of the claimant’s retirement

disability based on the contributions to same provided by

the respondents.  The respondents are not entitled to an

offset for that portion of the retirement disability policy

paid for by the claimant.  The claimant’s attorney is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(Repl. 2002).  For prevailing in part on

appeal, the claimant’s attorney is entitled to an additional
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fee of five hundred dollars ($500), in accordance with Ark.

Code Ann. §11-9-715(b)(Repl. 2002).  

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs.

CONCURRING OPINION

          I concur with the majority opinion that

respondents are entitled to a dollar-for-dollar offset of

the claimant’s retirement disability based on the

contributions to same provided by the respondents.  I write

separately to further set forth the legislative intent

behind the 2009 amendment to A.C.A. § 11-9- 411(a).  In

accordance with the agreement between the State AFL-CIO and

the State Chamber of Commerce, an agreed bill was submitted

to the legislature in 2009 that was commonly referred to

among the parties as the “AFLAC amendment.”  Subsection 11-

9-411(a)(2) states that the reduction in benefits does not

apply “... if the injured worker has paid for the policy.” 

In speaking for this bill before the legislative committees,

representatives from both the state AFL-CIO and the State
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Chamber explained that when an employee purchases a

disability policy such as AFLAC, the employer should not be

entitled to benefit by an offset of workers’ compensation

benefits as the policy was purchased solely by the employee. 

Prior to this amendment in cases where claimant had

“contributed to” the medical or disability policy, A.C.A. §

11-9-411(a) allowed for an offset against workers’

compensation benefits for any disability benefits received

under such policies.  See Dooley v. Automated Conveyors,

Sys., Inc., 84 Ark. App. 412, 143 S.W.3d 585 (2004).  Dooley

addressed  policies in which the claimant “contributed to”

the premiums.  Clearly under such circumstances, an offset

is allowed.  Had the state AFL-CIO, the State Chamber or the

Legislature intended to change the outcome of cases such as

Dooley they would have used the specific language from that

case and clearly state that the reduction does not apply to

policies in which the claimant “contributed to” the premium. 

This was not the case, nor was it the legislative intent. 

Rather, the specific language used in the 2009 amended was

“paid for,” thus indicating disability or medical policies

such as AFLAC in which the employee solely purchases the

policy   Using strict construction, a policy is not “paid
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for” when only a small portion of the premium is paid by the

employee, as an item cannot be “paid for” until it is fully

paid.  Accordingly, I find that the respondents are entitled

to an offset as set forth in the majority opinion.

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find, as

did the Administrative Law Judge, that the respondent is not

entitled to an offset.

          Prior to the 2009 amendment, Ark. Code Ann. §11-9-

411(a) provided that:   

Any benefits payable to an injured
worker under this chapter shall be
reduced in an amount equal to, dollar-
for-dollar, the amount of benefits the
injured worker has previously received
for the same...period of disability
[from]...a group disability policy... .

          The 2009 amendment added the following section to

Ark. Code Ann. §11-9-411(a)(1):
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The reduction specified in subsection
(a)(1) of this section does not apply to
any benefit received from a group policy
for disability if the injured worker has
paid for the policy.

          Ark. Code Ann. §11-9-704(c)(Repl. 2002) requires

strict construction of workers’ compensation statutes. 

Strict construction requires that nothing be taken as

intended that is not clearly expressed, and its doctrine is

to use the plain meaning of the language employed.  American

Standard Travelers Indemnity Co. v. Post, 78 Ark. App. 79,

77 S.W.3d 554 (2002). Here, there is no dispute that the

claimant paid for part of the disability policy.  Under

strict construction, the respondent is not entitled to any

offset.  There is nothing in the statute allowing the

respondent to take credit for half-paid policies. Any amount

paid by the claimant means the claimant has “paid for the

policy” according to Ark. Code Ann. §11-9-411(a)(2).  I

would not allow the respondent to take the offset.

          For the aforementioned reasons, I must

respectfully dissent.

                                                       
                        PHILIP A. HOOD, Commissioner


