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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G000425

CARL BRENTON, EMPLOYEE  CLAIMANT

TREND PERSONNEL SERVICES, INC. 
(ASSIGNED TO CENTRAL FREIGHT 
LINES, INC.), EMPLOYER RESPONDENT

AMERICAN HOME ASSURANCE CO. 
C/O GALLAGHER-BASSETT SERVICES, INC.,
CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 7, 2012

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE TERENCE JENSEN, Attorney at
Law, Benton, Arkansas.

Respondents represented by the HONORABLE DAVID C. JONES, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed February 14, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The employer/employee relationship
existed between Trend Personnel
Services, Inc. and the claimant on March
24, 2009 (claimant was assigned to
Central Freight Lines, Inc.).

2. The respondents have controverted the claimant’s
claim in its entirety.
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3. The claimant’s wages entitle him to the maximum
compensation rates in effect for an injury
sustained in 2009, i.e., compensation rates of
$550 per week for total disability and $413 per
week for permanent partial disability.

4. The claimant has failed to establish by a
preponderance of the credible evidence that he
sustained a compensable new injury or a
compensable aggravation of a preexisting condition
on or about March 24, 2009.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

sustained a compensable aggravation injury while en route to

Tyler, Texas, on March 24, 2009, when his truck hit a pothole,

causing the suspension of the truck and his truck seat to bottom

out. 

For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2002), must be established: (1) proof by

a preponderance of the evidence of an injury arising out of and

in the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical

harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),

establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The employer takes the employee as it finds him, and

employment circumstances that aggravate pre-existing conditions
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are compensable.  Heritage Baptist Temple v. Robison, 82 Ark.

App. 460, 120 S.W.3d 150 (2003); Pearline Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

Here, the claimant testified that, on March 24, 2009,

he was driving a 48-foot tractor trailer, traveling from Fort

Worth, Texas, to Tyler, Texas, when he hit a pothole or a

separation of the pavement.  The jarring of the truck which

ensued was so rough that it caused the whole suspension of the

truck and truck seat to bottom out.  The claimant described the

event as violent, in that, it caused his neck to snap, and that

he immediately felt a sharp burning sensation between his

shoulder blades and neck.  After the incident, the claimant

continued to drive his truck for an additional 40 to 60 miles,

until he arrived at the respondents’ terminal in Tyler, Texas. 

Upon his arrival, the claimant mentioned to the terminal manager

that there were some hard bumps on Interstate 20 near Mesquite,

Texas.  The claimant then laid down for approximately seven to

eight hours at the terminal.  When the claimant awoke the next

morning, he noticed numbness and tingling in his fingers and

hands.  He continued to work, with increasing pain and numbness. 

On March 27, 2009, the claimant decided to call and make an

appointment to see Dr. Wayne Bruffett.  The claimant testified

that he pleaded with the receptionist and was able to get an

appointment for March 30, 2009.
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When the claimant arrived at Dr. Bruffett’s office, he

completed an “Initial History Survey” at Dr. Bruffett’s office. 

This survey was dated March 30, 2009.  On Page 2 of the survey,

the claimant indicated that the onset of his problem was gradual

when he was driving a truck for Central Freight Lines.  The

claimant explained that he was initially driving a truck with a

broken seat.  He further explained that “most recently, on 03-24-

09 while I was driving a truck I drove over two large bumps in

the road on I-20 in Texas.”  Although the Administrative Law

Judge viewed the claimant’s response to the “Initial History

Survey” as inconsistent with an injury of March 24, 2009,

claimant’s response to the “Initial History Survey” is completely

accurate and established factually that an injury did occur.  In

this regard, claimant explained at the hearing that he initially

hurt his neck in 2003 as a result of a gradual onset injury while

driving a truck with a broken seat for Central Freight Lines. 

Claimant explained that he had seen Dr. Bruffett in 2003 for neck

pain which gradually occurred while driving a truck with a broken

seat.  The claimant was seen on a few occasions in 2003 by Dr.

Bruffett.  Claimant then went for an approximate six-year period

without any significant problems until he hit the severe and

violent bumps in the road on March 24, 2009.  As can be seen, the

claimant accurately and in detail explained the history of his

accident to Dr. Bruffett on Dr. Bruffett’s “Initial History
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Survey”. 

The accident was further corroborated by the testimony

of Mr. Timothy Bradford.  Mr. Bradford testified that, on March

24, 2009, he was also employed by the respondent, Central Freight

Lines.  Mr. Bradford testified that he knew the claimant very

well, as the two spent a significant amount of time talking to

each other by telephone while driving their trucks.  Mr. Bradford

testified that he had, in fact, talked to the claimant both

before and after the accident event on the same evening.  Mr.

Bradford also testified regarding the severe bumps on the road

near a bridge on I-20 near Tyler, Texas.  Mr. Bradford testified

that the claimant told him that he had hit these bumps and that

his neck was hurting and getting steadily worse.  Mr. Bradford

testified that the claimant expressed that he was going to have

to go to the doctor.  Finally, Mr. Bradford testified that he was

familiar with the claimant’s physical condition, both prior to

and following the March 24, 2009 event.  Mr. Bradford testified

that the claimant did not complain of pain, nor were there any

visible indications of neck or spinal problems before the March

24, 2009 event.  Following the March 24, 2009 event, Mr. Bradford

testified that the claimant complained of pain in his neck and

indicated that he was going to see a doctor.  Mr. Bradford was

aware of the severe defect in the roadway that caused the

accident.  Mr. Bradford testified that the claimant told him that
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he had hurt himself when he hit the defect in the roadway and Mr.

Bradford was told by the claimant that the claimant would seek

medical attention as a result of injuries sustained when he hit

the roadway defect.  Mr. Bradford was aware of the claimant’s

condition prior to the accident and that he was fully able to

perform his work without complaint.  Accordingly, the claimant’s

accident is fully corroborated by Mr. Bradford.

Mr. Ben Delaney further corroborated the events and

circumstances surrounding the claimant’s injury.  First, Mr.

Delaney testified that he knew the claimant well and that he had

the opportunity to see the claimant about every other day.  Mr.

Delaney testified that, in the two to three-year period prior to

March 2009, he had the opportunity to observe the claimant

working, and did not observe any signs of the claimant having any

type of problems with his neck or with his hands or arms.  Mr.

Delaney testified that he had originally heard about the

claimant’s injury from co-employee, Timothy Bradford.  Finally,

Mr. Delaney testified that he was familiar with the defects in

the road that caused the claimant’s injury and that the

claimant’s truck hitting those defects would be like a football

linebacker hitting you.

Finally, the claimant’s wife, Mrs. Rita Brenton,

testified that she had been married to the claimant for

approximately 30 years.  Mrs. Brenton was familiar with the
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claimant’s neck-related problems in 2003.  Mrs. Brenton testified

that, during the calendar years 2005, 2006, 2007, 2008, and prior

to the event of March 24, 2009, the claimant was doing fine

regarding his previous neck problems.  Mrs. Brenton testified

that, during the interim years prior to March 24, 2009, the

claimant voiced no complaints of pain and was taking no

prescription medication of any type to her knowledge.  Mrs.

Brenton testified that, after the March 24, 2009 event, the

claimant began to have numbness in his hands, which scared him. 

Claimant talked to Mrs. Brenton a lot about the accident and his

problems, and Mrs. Brenton noticed that he began to take a lot of

Aleve.  Mrs. Brenton testified that the claimant mentioned

nothing other than the March 24, 2009 event which could have

caused the problems.

Accordingly, the claimant’s injury is established by

the testimony of the claimant, two co-workers, and claimant’s

wife.  Furthermore, claimant’s injury is documented with the

office of Dr. Wayne Bruffett on his first visit to Dr. Bruffett;

namely, March 30, 2009.  The claimant has established the

existence of an accidental event which occurred March 24, 2009,

by a preponderance of the evidence.

The Administrative Law Judge, affirmed and adopted by

the majority, erred in finding that the claimant’s injury was not

supported by objective findings.  The Administrative Law Judge



Brenton - G000425

noted that there was no significant objective change or

difference between the claimant’s MRI of 2003 and claimant’s MRI

of April 6, 2009, taken shortly after the claimant’s injury of

March 24, 2009.  In this regard, the claimant concedes that he

had cervical stenosis as evidenced by an MRI of the cervical

spine taken January 30, 2003.  Obviously, both claimant’s MRI of

April 6, 2009 and the claimant’s MRI of January 30, 2003, show

objective findings in the form of degenerative disc disease,

bulging disc, and spinal stenosis.

The workers’ compensation statutes provide that “[a]

compensable injury must be established by medical evidence

supported by objective findings....”  Ark. Code Ann. 11-9-

102(4)(D) (Supp. 2007).  “Objective findings” are defined as

“those findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. §11-9-102 (16)(A)(i) (Supp. 2007). 

A claimant must prove a causal connection between his employment

and the injury.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).  While objective medical evidence is necessary

to establish the existence and extent of an injury, it is not

essential to establish the causal relationship between the injury

and the work-related accident.  Wal-Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522, 524 (1999); Horticare

Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.3d 375

(2002).  I would also note that the Court of Appeals has
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repeatedly determined that the claimant can establish the needed

causal connection by demonstrating that his condition was

asymptomatic prior to an aggravation of a pre-existing condition

and that the aggravation caused the onset of symptoms.  Pollard

v. Meridian Aggregates, 88 Ark. App. 1 (2004); Parker v. Atlantic

Research Corp., 87 Ark. App. 145 (2004).  Here, the claimant has

proven by his testimony, the testimony of his co-workers, the

testimony of his wife, and the absence of any medical treatment

over an approximate six-year period that his cervical spinal

stenosis was first documented in 2003, and was asymptomatic up

and until the established accident of March 24, 2009.

Dr. Bruffett was specifically questioned in

correspondence sent by claimant’s counsel dated June 29, 2010

regarding the relationship between the claimant’s injurious event

dated March 24, 2009 and his current problems.  Dr. Bruffett

responded “yes” to the question, “Assuming Mr. Brenton had only

mild and/or occasional neck pain prior to the March 24, 2009

event as set forth above, and further assuming that immediately

after the March 24, 2009 event Mr. Brenton felt a substantial

increase in neck pain which continued to progress over the next

few days to the extent that he had constant and sharp pain in his

neck and numbness in his right hand which was decisively more

severe than prior to the injury of March 24, 2009, do you believe

that the event of March 24, 2009, caused a new injury or
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aggravated a preexisting condition to the extent that the new

injury or aggravation was the major cause for Mr. Brenton’s need

for treatment and surgery.”  Again, Dr. Bruffett answered in the

affirmative to the above question.  Dr. Bruffett further

confirmed in his deposition taken by the parties that his

response to the above question was correct with the assumption

that claimant was relatively asymptomatic prior to the March 24,

2009 event and became symptomatic following the March 24, 2009

event.  This is further confirmed by Dr. Bruffett’s testimony

that it was claimant’s pain and/or level of pain which was the

determining factor for claimant having undergone a multi-level

cervical fusion on May 26, 2009.

Following the deposition of Dr. Bruffett, the

respondents tendered to Dr. Bruffett a document purporting to

show that claimant made the appointment with Dr. Bruffett’s

office on February 16, 2009, rather than March 27, 2009.  Dr.

Bruffett, in correspondence to the respondents dated October 25,

2010, stated that if the claimant made his appointment on

February 16, 2009 rather than later, it would appear that Mr.

Brenton’s pre-existing cervical problems with stenosis would have

been the major cause for Mr. Brenton’s need for surgery.

The respondents have not established to my satisfaction

that the claimant actually scheduled an appointment on February

16, 2009.  The February 16, 2009 date may have been needed for



Brenton - G000425

Dr. Bruffet’s computer system to set an appointment for March 30,

2009 when the claimant called in March 2009.  This seems likely

due to the claimant’s testimony that he begged for an

appointment. 

In conclusion, I find that the claimant has proved by a

preponderance of the evidence that he sustained a compensable

aggravation injury on March 24, 2009 when his truck hit a pothole

causing the suspension of the truck and his truck seat to bottom

out.

                                   
PHILIP A. HOOD, Commissioner


