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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G100245

WILLIAM BOWERS, EMPLOYEE                       CLAIMANT

QUICK TRANSPORT OF ARKANSAS, INC.,
EMPLOYER   RESPONDENT 

NATIONAL AMERICAN INS. CO.,
INSURANCE CARRIER           RESPONDENT 
     

OPINION FILED FEBRUARY 13, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE CURTIS NEBBEN,
Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed October 5, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on March 16, 2011, and
contained in a pre-hearing order filed
March 17, 2011, are hereby accepted as
fact.
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2. The claimant has proven by a
preponderance of the evidence that he
suffered a compensable back injury as a
result of a specific incident on August
6, 2009.

3. The claimant failed to prove that he
suffered a compensable injury to his
left hip and other body parts on August
6, 2009.

4. The claimant alternatively asked the
Commission to consider his back injury
compensable due to an aggravation of a
pre-existing condition.  That issue is
moot as I have found the claimant
suffered a compensable injury as a
result of the specific incident that
occurred on August 6, 2009.

5. The claimant has proven by a
preponderance of the evidence that he is
entitled to reasonable and necessary
medical treatment regarding his low back
injury.

6. The claimant has proven that he is
entitled to temporary total disability
benefits from September 8, 2010, to a
date to be determined.

7. The claimant has proven by a
preponderance of the evidence that his
attorney is entitled to an attorney’s
fee in this matter commiserate (sic)
with the benefits awarded herein and the
Arkansas Workers’ Compensation Act.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,
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we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the October 5, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the  claimant proved by a

preponderance of the evidence that he sustained

compensable injuries to his left hip and back on August

6, 2009.  After conducting a de novo review of the

record, I find that the claimant has failed to meet his

burden of proof.  

The claimant sustained an admittedly

compensable injury to his left wrist on August 6, 2009. 

The claimant was stepping out of his truck when he

stepped into a large hole.  The respondents accepted an

injury to the claimant’s left hand as compensable and

paid benefits associated therewith.  

The evidence demonstrates that the claimant

did not seek medical treatment for his back until August
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10, 2010.  At the time of the incident, the claimant,

after being examined in the emergency room, only

reported a left hand and wrist injury.  Mr. Jeff Selby

testified that he filled out the incident report and

wrote down what the claimant told him.  He stated that

the claimant and Mr. Selby both had an opportunity to

review the report before signing it.  The claimant took

off work for two days and continued to work for the

respondent employer. 

During the period August 6, 2009 through

August 10, 2010, the claimant sought medical treatment

approximately 12 times from his family physician, Dr.

Westbrook, for diabetes and cellulitis to his right leg. 

There is absolutely nothing in the medical records

during this time period indicating that the claimant

complained of low back pain.  The claimant tried to

explain this by stating that he was merely following up

treatment for his diabetes and cellulitis.  

The claimant testified, as did his wife, that

he did not seek treatment for over a year because it got

to the point where he just could not stand it anymore. 

In fact, the claimant testified that his wife threatened

to divorce him if he did not go to the doctor with

regard to his back.  
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The claimant sought treatment from Mr. Benton

Loggains, a physician's assistant, on August 10, 2010. 

The claimant stated that he had a long-standing history

of spine difficulties relating back to a truck wreck in

1988 or 1989.  These records do not mention anything

about the August 6, 2009 incident.  The claimant tried

to explain that he only had nothing more than bruised

kidneys from the truck wreck, but the medical evidence

demonstrates that Dr. Westbrook treated the claimant

with facet injections after that accident.  The record

also states that the claimant had a recent exacerbation

of his condition.  In a deposition, Mr. Loggias stated

that "recent" meant within two months.

Ark. Code. Ann. § 11-9-102(4)(A)(i)(Supp.

2009) defines a compensable injury as:

[a]n accidental injury causing
internal or external physical harm
to the body... arising out of and in
the course of employment and which
requires medical services for
results in disability or death. An
injury is “accidental” only if it is
caused by a specific incident and is
identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings. Ark. Code.

Ann. § 11-9-102(4)(D). “Objective findings” are those

findings which cannot come under the voluntary control
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of the claimant. Ark. Code. Ann. § 11-9-102(16). Further

the employer takes an employee as he finds him.  In my

opinion, the evidence fails to demonstrate that the

claimant sustained compensable injury to anything other

than his left wrist on August 6, 2009.  

The claimant did not seek treatment for low

back pain for over a year after the incident.  The

claimant had sought treatment from his family physician

during the year period and never once complained of back

pain.  The claimant was also able to work for over a

year while consistently seeing his family physician for

other ailments.  It does not add up that a person who

had such a bad back pain that his wife threatened to

divorce him until he went to the doctor would never

complain to his family doctor of back pain.  Therefore,

after I consider the totality of the evidence of record,

I cannot find that the claimant sustained a compensable

injury to his back on August 6, 2009.  Accordingly, must

respectfully dissent from the majority’s award of

benefits. 

_______________________________
KAREN H. McKINNEY, Commissioner


