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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed July 10, 2012.  The administrative law judge

found that the claimant proved he was entitled to additional

medical treatment and temporary total disability benefits. 

After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s opinion.   
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I.  HISTORY

Don-Andre Blansett, age 48, testified that he underwent

previous neck surgery in approximately 2001.  The record

indicates that the claimant underwent low back surgery in

November 2006.  The claimant testified that he became an

emergency medical technician for the respondent-employer in

about September 2010.  The parties stipulated that the

claimant sustained “a compensable cervical injury” on June

7, 2011.  The claimant testified that while lifting an

emergency patient into an ambulance, “[I] went to slide the

stretcher in and it jammed and it wouldn’t release.  My

partner went to adjust his notebook, and I pulled the

patient back out so he could - there’s a little trick we

have to do to get it to work, and it went ahead and released

at that time and I caught her.”    

Cecil Massey, APN, evaluated the claimant on June 9,

2011: “He was lifting an obese pt Tuesday on a stretcher

into the back of ambulance.  He had immediate pain in upper

back, between shoulder blades, right arm weakness, burning

sensation.”  Cecil Massey assessed “sprain/strain,

subscapularis” and “brachial plexopathy.”  Mr. Massey

recommended conservative treatment and also prescribed
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medication.  Dr. Mack Shotts’ impression on August 1, 2011

was “Brachial Plexopathy.”    

An MRI of the claimant’s cervical spine was taken on

September 1, 2011, with the following opinion:

1.  Degenerative disc disease and spondylosis
deformans of the cervical spine described above
with foraminal effacement as detailed above that
may cause significant stenosis and nerve root
compromise involving exiting nerve roots at
the involved levels.  Foraminal effacement is
probably most severe at the level of C7-T1 and
also at C5-C6.  You may wish to consider further
evaluation with myelography or an enhanced CT of
the cervical spine to better evaluate the bony
foramina.  
2.  There is also mild stenosis of the central
spinal canal with multilevel effacement of the
anterior thecal sac and slight flattening to the
anterior aspect of the cord.  However, there is no
cord edema identified.
3.  Previous fusion at C6-C7.  

An MRI of the claimant’s thoracic spine was done on

September 1, 2011, with the following opinion: “Degenerative

disc disease is relatively mild.  Possible annular tear in

the periphery of the disc at T7-T8.”  

The claimant was referred to Dr. Gregory F. Ricca, who

reported on September 12, 2011:

Mr. Blansett is a 47 yo right-handed gentleman who
presents for evaluation of right sided upper
thoracic back pain, right sided neck pain with
numbness in the last “two and a half” digits of
the right hand and the ulnar aspect of the right
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hand and diffuse RUE weakness....These symptoms
began as a sharp, stabbing pain just medial to the
right scapula when he was moving a 400-pound
patient at work in June 2011.  He is an
EMT....When I asked him to describe his pain he
said that it “feels like there’s an ice pick in
there” in “a spot between my right shoulder blade
and my spine.  That ice pick’s always there.”  He
also has right-sided neck pain....

He had similar symptoms in the left hand prior to
an ACDF done in 2001.  He still has some residual
numbness along the medial aspect of the left
forearm and last 2.5 digits of the left hand.  His
cervical symptoms in 2001 began after “a bad
coughing spell.”  

Dr. Ricca’s impression was “Right upper thoracic back

pain and pain in the right side of the neck....Kyphosis at

C5-6 with spondylosis across the canal at C5-6.  Spondylosis

with foraminal stenosis at C5-6 left and compression of the

left C6 nerve root.  (This is only an incidental finding. 

Mr. Blansett’s symptoms are on the right).  Mild foraminal

stenosis at C7-T1 right with mild compression of the right

C8 root.  S/P ACDF without instrumentation at C6-7 with

resultant mild kyphosis at C6-7.  No neural compression at

C6-7.”  

Dr. Ricca recommended additional diagnostic testing and

stated, “I believe that the work injury Mr. Blansett

described to me is the primary cause of the symptoms he
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describes and the need for further treatment.  Mr. Blansett

asked about work.  He has RUE weakness and this makes it

possible that he will drop a stretcher and not be able to

carry a patient safely.  Working above his head also can

compromise his recovery.  I recommended a 30 pound weight

limit carried by both hands.  He should have a 10 pound

weight limit to the right hand only.”

A CT of the claimant’s cervical spine was taken on

September 19, 2011, with the opinion, “Degenerative disc

disease and postoperative changes of the cervical spine with

foraminal stenosis described above.”  Dr. Ricca’s impression

following a cervical myelogram on September 19, 2011 was “1. 

Ventral spondylosis at C5-6 with diminished contrast agent

within the canal at this level.  2.  Mild diminished filling

of both cervical nerve roots at C5-6 bilaterally.  This is

subtle.  3.  Unable to visualize C7-T1 adequately.”  

An NCV/EMG study was done on September 23, 2011, with

the impression, “The study is consistent with: 1.  Mild-to-

moderate left median neuropathy across the wrist.  2. 

Somehow the patient seems to have mild bilateral ulnar motor

neuropathy.  3.  At this time, there is no evidence of

chronic reinnervation or acute denervation sign from the
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cervical roots.  4.  There is no myopathy.  COMMENT: As the

pattern is atypical, if clinically needed, repeat a study in

three to four months would not be bad choice.”  

Dr. Ricca’s impression on October 11, 2011 was “Right

upper thoracic back pain and pain in the right side of the

neck.  Electric-like pain into the ulnar aspects of both

UE’s and posterior-lateral right arm when he sneezes.  This

is his greatest pain.  Mild diffuse right hand weakness. 

This is within the right C8 distribution....After a very

long discussion Mr. Blansett wants to have the spurs removed

and the nerve roots decompressed.  I told him that it is

reasonable to believe that the compression of his C8 nerve

roots are causing him problems.  His symptoms are not

indicative that the pathology at C5-6 is symptomatic (though

one can not know with 100% assurance).  If we were to do

surgery, I would recommend foraminotomies at C5-6 as this

does not fit with his symptoms and can weaken these joints

and accelerate the degeneration at C5-6....Mr. Blansett

requests surgery and I think this is reasonable.”  

Dr. Ricca’s treatment plan on October 11, 2011 was

“Bilateral foraminotomies at C7-T1.  Continue light duty

work.  He is not able to engage in full duty work.”  The
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claimant testified that he had been unable to work for any

employer since October 2011 because of the restrictions

assigned by Dr. Ricca.  The claimant testified that he was

physically unable to perform employment duties required of

an emergency medical technician.  The claimant also

testified, “We were going to have surgery, but at that point

workmen’s comp dropped me and they weren’t going to cover

it....In the meantime, [Dr. Ricca] moved.  I don’t

understand the background of that, but he moved to Searcy.”  

Dr. William Long saw the claimant on January 20, 2012

and assessed “1.  Significant right upper extremity

weakness, which is new from the last EMG/nerve conduction

test four months ago.  2.  Neck pain.  3.  Back pain.”  Dr.

Long planned an EMG/nerve conduction study, pain management

for the neck and back, and a neurosurgery consultation.  

An NCV/EMG study was done on January 20, 2012, with the

impression, “This is an unremarkable EMG/nerve conduction

velocity in the right upper extremity except the reversed

conduction velocity in the hand (wrist versus the palm),

which is considered with possible mild carpal tunnel

syndrome.  There is no evidence of polyneuropathy, myopathy,
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active denervation, or chronic reinnervation from the

cervical roots.”  

The claimant began treating with a pain manager, Dr.

Raymond D. Greaser, on February 9, 2012.  Dr. Greaser

performed epidural corticosteroid injections on February 23,

2012 and March 8, 2012.   The claimant testified that Dr.

Greaser’s treatment provided only temporary relief.    

A pre-hearing order was filed on March 28, 2012.  The

claimant contended that he “continues to experience

significant physical problems as a result of his admitted

injury; that his authorized treating physician, Dr. Greg

Ricca, has recommended surgical treatment, which the

claimant contends is reasonably necessary, as well as

related to the admitted injury; that he is entitled to

additional temporary total disability, beginning October 13,

2011 and continuing through the present, maintaining that

his healing period has not ended; and that a controverted

attorney’s fee should attach to additional benefits

awarded.”  The respondents contended that “the recommended

surgery is unrelated to the claimant’s work injury,

maintaining that it is related to the claimant’s pre-

existing condition.”  
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The parties agreed to litigate the following issues:

1.  Whether the claimant is entitled to additional
continued medical treatment, including surgery
recommended by Dr. Greg Ricca.
2.  The claimant’s entitlement to additional
temporary total disability benefits.

A hearing was held on May 25, 2012.  The claimant

testified, “I saw [Dr. Ricca] on April 12th.  He raised my

weight restriction up to 50 pounds, and then scheduled me

for another visit because by then my MRIs were over six

months old.  So I have to report on June 5th for another set

of MRIs before he can - and x-ray - before he can have

surgery.”  

An administrative law judge filed an opinion on July

10, 2012.  The administrative law judge found, among other

things, that the claimant proved he was entitled to

additional medical treatment and temporary total disability

benefits.  The respondents appeal to the Full Commission.

II.  ADJUDICATION      

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The
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employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).

The Full Commission reviews an administrative law

judge’s decision de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent of

that done by an administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).  

An administrative law judge found in the present matter

that “4.  As of the date of the within hearing, the claimant

has failed to prove that surgical intervention is reasonably

necessary treatment for the claimant’s admitted injury.” 
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The claimant does not appeal this finding and in fact asks

the Full Commission to affirm the administrative law judge’s

opinion.  The administrative law judge otherwise found that

the claimant proved he was “entitled to additional,

continued medical treatment at respondents’ expense.”  The

Full Commission finds that the claimant proved all of the

medical treatment of record following the June 7, 2011

compensable injury was reasonably necessary.  

The parties stipulated that the claimant sustained “a

compensable cervical injury” on June 7, 2011.  The claimant,

who was employed with the respondents as an emergency

medical technician, testified that an accident occurred

while attempting to lift a heavy patient into an ambulance. 

An APN evaluated the claimant on June 9, 2011 and assessed

sprain/strain of the subscapularis along with brachial

plexopathy.  Dr. Schotts also assessed brachial plexopathy

on August 1, 2011.  An MRI of the claimant’s cervical spine

on September 1, 2011 showed degenerative disc disease, mild

stenosis, and a previous fusion at C6-C7.  Dr. Ricca began

treating the claimant on September 12, 2011.  Dr. Ricca

opined that the claimant’s compensable injury was “the

primary cause of the symptoms he describes and the need for
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further treatment.”  The Commission has the authority to

accept or reject a medical opinion and the authority to

determine its probative value.  Poulan Weed Eater v.

Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  In the

present matter, there are no medical reports contradicting

Dr. Ricca’s opinion that the compensable injury was the

primary cause of the claimant’s symptoms and need for

treatment.  The Full Commission finds that Dr. Ricca’s

opinion is entitled to significant probative value.

Dr. Ricca eventually recommended surgery in the form of

bilateral foraminotomies at C7-T1.  The claimant testified,

however, that the respondent-carrier would not authorize

surgery recommended by Dr. Ricca.  The claimant testified at

hearing that he continued to treat with Dr. Ricca.  The Full

Commission finds that the claimant proved all of the medical

treatment of record on and after June 7, 2011, including

treatment provided by Dr. Ricca, was reasonably necessary in

connection with the compensable injury.  We find that the

medical treatment of record on and after June 7, 2011 was

causally related to the compensable injury rather than a

pre-existing condition in the claimant’s neck or cervical

spine.  
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B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period ends when the

employee is as far restored as the permanent character of

the injury will permit.  High Capacity Prods. v. Moore, 61

Ark. App. 1, 962 S.W.2d 831 (1998), citing Carroll Gen.

Hosp. v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996). 

The determination of the end of the healing period is a

question of fact for the Commission.  K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).

An administrative law judge found in the present

matter, “5.  The claimant has proven, by a preponderance of

the evidence, that he is entitled to additional temporary

total disability beginning October 13, 2011, and continuing

through an undetermined [date].  The claimant’s healing

period had not ended as of the date of the within hearing.” 

The Full Commission affirms this finding.  The parties
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stipulated that the claimant sustained a compensable

cervical injury on June 7, 2011.  The evidence demonstrates

that the claimant entered a healing period for his

compensable injury on June 7, 2011, and that the claimant’s

symptoms were related to the compensable injury rather than

a pre-existing condition.  Dr. Ricca noted on September 12,

2011 that the claimant was suffering from right upper

extremity weakness as a result of the compensable cervical

injury, and that the claimant was not able to safely perform

his duties as an emergency medical technician.  Dr. Ricca

never lifted his work restrictions, and we find that the

claimant was totally incapacitated from earning wages no

later than October 13, 2011.  There were no subsequent

medical reports indicating that the claimant had reached the

end of his healing period or that the claimant could return

to unrestricted work.  The Full Commission therefore affirms

the administrative law judge’s opinion that the claimant

proved he was entitled to temporary total disability

benefits beginning October 13, 2011 until a date yet to be

determined.  

Based on our de novo review of the entire record

currently before us, the Full Commission affirms the
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administrative law judge’s finding that all of the medical

treatment of record on or after June 7, 2011 was reasonably

necessary in connection with the compensable injury.  We

find that said medical treatment was related to the June 7,

2011 compensable injury rather than a pre-existing condition

in the claimant’s neck or cervical spine.  The claimant does

not appeal the administrative law judge’s finding that the

claimant to date has not proved that surgery as recommended

by Dr. Ricca is reasonably necessary.    The Full Commission

affirms the administrative law judge’s finding that the

claimant proved he was entitled to temporary total

disability benefits beginning October 13, 2011 and

continuing until a date yet to be determined.  

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

2002).  For prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant is entitled to additional

medical treatment in the form of diagnostic testing and to

temporary total disability benefits from October 11, 2011,

through a date yet to be determined.  A finding that the

claimant has failed to prove by a preponderance of the

evidence that he is entitled to additional medical treatment

in the form of surgery is not appealed.

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has failed

to prove by a preponderance of the evidence that he is

entitled to additional medical treatment and to temporary

total disability benefits as awarded by the majority.
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          With regard to his prior medical conditions, the

record reveals that the claimant has an extensive history of

pre-existing back and spine conditions prior to his

compensable injury of June 2011.  A medical report from Dr.

Clay Spencer with the Lawrence County Family Clinic dated

February 4, 2004, indicates that the claimant presented to

the clinic with  “neck stiffness and bilateral elbow

sensitivity” following a motor vehicle accident the previous

day.  Likewise, a medical report dated June 20, 2006,

reveals that the claimant presented to Dr. Spencer with

tingling in his left arm for several months, for which a

heart problem was eventually ruled out.  A subsequent report

dated September 5, 2006, however, indicates that the

claimant presented with lumbar pain, worse in the mornings

and stiff after being still.  In addition, the claimant

reported to Dr. Spencer that he had undergone a cervical

fusion at C5-C6, in 2001, at which time he was told he had

multiple spurs around those vertebrae.  Further, the

claimant reported occasional tingling in his left lateral

thigh, and he informed Dr. Spencer that he was being treated

by a chiropractor.  Finally, Dr. Spencer noted mild, left
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lumbar paraspinous muscle tenderness upon physical

examination of the claimant.  

          Subsequently, an MRI report from Lawrence Memorial

Medical Center dated September 11, 2006, showed

spondylolisthesis with likely spondylosis at L5-S1, with

some bilateral foraminal narrowing at that level of the

claimant’s spine.  Upon assessing the claimant with low back

pain, sciatica, and spondylolisthesis, Dr. Spencer returned

him to light-duty and referred him for a neurosurgical

evaluation. 

          The record reflects that the claimant underwent

lumbar fusion surgery at L5-S1 by Dr. Jeffrey Kornblum in

November of 2006, for the treatment of spondylolisthesis. 

Then in 2007, Dr. Kornblum referred the claimant to Dr. Long

for an EMG/NCV study.  A report of that study, which was

conducted on May 1, 2007, states as follows:

HISTORY: This is a 42 year old white
male with history of C5-6 discectomy and
vertebral bone fusion who presented with
numbness and tingling of the fingers at
the beginning the first 3 fingers and
now including the last 2 fingers. This
has been for several years. Patient is
not diabetic. He drinks about 5-7 beers
weekly.

... 
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IMPRESSION: 1. This is an abnormal nerve
conduction/EMG study consistent with
lower trunk neuropathy/plexopathy. This
seems like chronic denervation
reenervation process and no acute
denervation at this time. There is no
significant abnormality above C6 level.
Clinical correlation is recommended.

          In an addendum to this report, Dr. Long assessed

the  claimant with mild carpal tunnel syndrome on the left

side, involving only motor fibers. 

          Furthermore, a medical report dated May 2, 2007,

from Dr. Kornblum states as follows:

HISTORY OF PRESENT ILLNESS: Mr. Blansett
is seen in follow-up on May 2, 2007. He
has had EMG nerve conduction as
requested. However, there is no report
available. He again describes tingling
and discomfort from his left elbow down
the ulnar arm into the fourth and fifth
digit. He does report that historically
he fell landing on his elbow two and a
half years ago. These symptoms notably
started last January. He does state that
last summer he had difficulty doing
bench presses and could not push with
his left arm as well as the right. He
indicates at the time of the fall a
medic had looked at him and described
that he might have cracked the back of
his elbow. He had no investigation at
the time. 

          Moreover, a report dated May 24, 2007, from Dr.

Kornblum indicates that the claimant was at that time six
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months out from his lumbar fusion surgery, and he was said

to be “doing very well,” with his left arm symptoms having

essentially resolved. 

          In October of 2007, however, the claimant again

presented to Dr. Kornblum with complaints of low back pain

related to his work activities.  At that time the claimant

was operating various equipment for Nucor, and he reportedly

experienced back discomfort when the forklift he operated

shifted from side-to-side.  The claimant reported that he

thereafter experienced considerable discomfort into his left

thigh, and that his left leg gave put, causing him to fall. 

While most of his symptoms had reportedly resolved by the

time of this clinic visit, the claimant reported a central

abnormal sensation in his back.  Subsequent diagnostic

imaging revealed grade I spondylolisthesis at L5-S1, made

stable via fusion, with severe degenerative disc disease at

that level and sclerosis and mild spurring of the endplates. 

Otherwise, mild but stable annular disc bulging was

identified at levels L4-5 and L3-4. 

          The claimant continued to have recurrent problems

with his lumbar spine as evidenced by additional medical

records presented in this claim.  For instance, prompted by
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reports of low back pain and left leg parasthesia, the

claimant underwent a lumbar MRI study on March 5, 2009,

under the direction of Dr. Spencer.  This study showed no

significant changes from previous studies, however it did

reaffirm the presence of grade I spondylolisthesis at L5-S1

with type 2 degenerative changes in the end plate at that

level.  Compared with his September 11, 2009, MRI, however,

there were no significant changes in the claimant’s

condition. 

          The claimant admitted that he has had recurring

back problems since high school when he played football. 

The claimant also admitted that he has since engaged in

other strenuous activities such as weight lifting and

martial arts, and he stated that his 14 years with Nucor was

labor intensive. 

          At the time of the hearing before the Commission,

the claimant was 48 years old.  With regard to his

education, transferrable skills, and experience, the

claimant testified that he attended college for two years

studying “mainly” business, and that he worked 14 years for

Nucor (a steel recycling plant), among other things,

operating cranes, fork lifts, cooling beds, track mobiles,
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and other equipment prior tp his employment as an E.M.T.  In

addition, the claimant was responsible for inventory and

production while at Nucor.  Furthermore, the claimant worked

for approximately four years in a family-owned business as a

sales representative selling over-the-counter cold and pain

medications, feminine products, anti-inflammatories, etc.,

to local retailers.  The claimant stated that he traveled

extensively in that position.  

          The claimant testified that he became a certified

E.M.T. while employed with Nucor, where he also served on an

emergency response team.  The claimant stated that he became

an E.M.T. and left his position with Nucor due to the

increasing demands of helping care for his aging parents. 

The claimant further stated that he initially began his

employment with the respondent employer on an PRN basis,

later to become a full-time employee.  The claimant had been

a full-time employee approximately six months prior to his

June, 2011, work-related incident.

          With regard to his current level of functioning,

the claimant testified that he continues to take care of his

elderly parents, assisting them with cleaning, mowing, and

ensuring that they take their medications.  He further
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testified that he is currently able to use a weed-eater and

chainsaw.  The claimant’s hobbies include fishing.

          Since his injury, the claimant has sought work in

the auto body shop, he has inquired about employment with

his former employer, Nucor, and with a convenience store. 

The claimant found subsequent employment, however, as an

assistant crew leader for the Census Bureau where he used

the computer extensively in his daily tasks.  The claimant

alleges that he is currently unable to return to work as an

E.M.T. due to his physical limitations.

          The claimant continues to have health insurance

benefits through COBRA, and he stated that he drew benefits

for one month from a short-term disability policy which he

purchased on his own in December of 2010.

          While the record fails to provide documentation of

the claimant’s cervical fusion of 2001, other supporting

medical documentation, and even the claimant’s own testimony

establishes that the claimant underwent said surgery as the

result of a sneezing episode at or during that time. 

Moreover, medical reports show that the claimant has

undergone numerous diagnostic studies since his June, 2011,

work-related incident that confirm his cervical condition is
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chronic and degenerative in etiology, as opposed to being

the result of acute pathology.  For example, cervical and

thoracic spine MRI studies conducted on September 1, 2011,

revealed multilevel degenerative disc disease with

spondylosis and stenosis within the cervical spine, and mild

degenerative disc disease with a possible annular tear at

T7-T8.  Likewise, a subsequent cervical myelogram revealed

evidence of a prior cervical fusion without instrumentation

at C6-7, with spondylosis at that level, and spurring at C5-

6.  In addition, the claimant’s post-myelogram CT study

revealed spondylosis at C2-3 on the left side of the ventral

aspect of the thecal sac, not involving the neural elements;

spondylosis across the canal at C5-6, with effacement of the

subarachnoid space but no cord compression; bilateral

foraminal stenosis, worse on the left at the C5-6 level,

with compression of the C6 nerve root; and, bilateral

foraminal stenosis at C7-T1 with compression of the C8 nerve

roots, worse on the left.  Further, a contemporaneous

EMG/NCV study revealed mild to moderate left median

neuropathy across the claimant’s wrist, and mild bilateral

ulnar neuropathy, suggestive of carpal tunnel syndrome. 

There was no evidence indicated from this study, however, of
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chronic reinnervation or acute denervation originating from

the claimant’s cervical roots.  From these diagnostic

findings, combined with his physical examination of the

claimant on October 11, 2011, Dr. Ricca concluded that the

claimant, while he did not have cord compression, did have

foraminal stenosis at C5-6 bilaterally, worse on left, that

mildly compressed both C6 roots.  And, while the claimant’s

reported symptoms were not within the distribution of the C6

nerve roots, there was evidence of bilateral foraminal

stenosis at C7-T1 with bilateral C8 root compression; again, 

worse on the left.  Further, according to Dr. Ricca, some of

the claimant’s symptoms were into the C8 nerve root

distributions, suggesting that C8 root compression was

causing the claimant’s symptoms into the medial upper

extremities, as well as his bilateral hand weakness.  The

claimant’s EMG/NCV study, however, did not find evidence of

a cervical radicular problem.  It was at that point in the

claimant’s treatment that Dr. Ricca reported, “After a very

long discussion Mr. Blansett wants to have the spurs removed

and the nerve roots decompressed.”

          It is well known that in the absence of acute

etiology, bone spurs, stenosis, spondylosis, and
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spondylolisthesis are typically associated with degenerative

conditions.  Therefore, reasonable minds would conclude that

any proposed procedure to relieve the claimant’s nerve root

compression as a result of these conditions would be surgery

to correct the results of a degenerative condition,

especially in view of the fact that the record is devoid of

objective medical evidence indicating that the claimant’s

condition was caused by an acute event.  More specifically,

Dr. Ricca stated, “I am not able to clearly identify a cause

of his neurologic symptoms.”  Prior to that Dr. Ricca had

stated, “His problems are not straight forward. ... I am

concerned about ‘something else going on’.”  Moreover,

pursuant to a repeat EMG/NCV study performed on January 20,

2012, Dr. Long opined that there was no evidence of

polyneuropathy, myopathy, active denervation, or chronic

reinnervation from the claimant’s cervical roots.  Dr.

Long’s assessment of the claimant’s condition was,

therefore, that he suffered from mild carpal tunnel

syndrome.  Likewise, on February 23, 2012, Dr. Greaser

assessed the claimant with cervical postlaminectomy

syndrome, bulging cervical disc, cervical spondylosis,

cervical spine stenosis, and cervical radiculopathy, none of
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which was indicative of acute causation.  In addition, I

note that the claimant has a long history of degenerative

lumbar problems, which further supports a finding that the

claimant’s cervical problems are more likely than not the

result of that same degenerative process that has been

progressively worsening his spine over an extended period of

time.

          Further, the record clearly indicates that the

claimant was symptomatic with pain, tingling, numbness, and

other symptoms well before his work-related event of June 7,

2011.  Mr. Allen’s credible testimony, and even the

claimant’s own testimony confirms that the claimant

experienced chronic pain with frequent episodes of

exacerbated symptoms prior to June 7, 2011.  For example,

Mr. Allen stated that the claimant complained occasionally

about symptoms associated with his neck and back, and when

asked whether he ever complained of prior neck and back

problems before June of 2012, the claimant responded, “Yes,

sir. As I said before, my back hurts continuous and you have

the occasional -- occasionally, you’re going to get a pulled

muscle. That happens and it goes away, comes and goes.” 

With specific regard to neck complaints, as opposed to just
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back complaints, the claimant responded that he could not

recall having symptoms, which, quite frankly, I find to be a

questionable response.  

          In addition, according to Mr. Allen, whose

testimony I find to be credible, the claimant had given him

the impression that he intended to purchase a short-term

disability policy in order to pay bills in the event of

surgery.  “[H]e’d told me that he had had problems with his

back and his neck,” Mr. Allen clarified, “and that he might

possibly have to have some more done to that.” While I do

not disagree that it was within the claimant’s right to

purchase a short-term disability policy separate from that

offered through his employer, I do find that the claimant

having done so in anticipation of future treatment for his

back and neck is telling, especially in view of the fact

that he sought out such a policy prior to his work-related

incident of June, 2011.  

          Finally, the weight of the objective medical

evidence indicates that the claimant failed to initially

complain of a neck injury as a result of the June 7, 2011,

work-related event.  Rather, he initially complained to Mr.

Allen of an injury to his right shoulder.  In addition, his
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initial treatment report from Mr. Massey reflects that the

claimant presented with pain in his upper back and between

his shoulder blades, right arm weakness, and a burning

sensation, for which he was assessed with a subscapularis

strain and brachial plexopathy.  Further, the claimant’s

first report of injury form (Form AR-N) reflects that he

claimed injury to his back, shoulder, and arm.

          Moreover, and most notably, whereas upon reviewing

the results of numerous diagnostic studies none of the

claimant’s treating physicians could ever definitively

diagnose the claimant’s symptoms as being the result of

specific cervical pathology, these same studies have

consistently confirmed the presence of carpal tunnel

syndrome in both hands.  In fact, in his report dated

January 20, 2012, Dr. Long stated, “He had EMG/nerve

conduction velocity in September, which showed bilateral

carpal tunnel syndrome mainly on the left side with

borderline on the right side.” 

          In conclusion, while I would concede that on June

7, 2011, the claimant likely strained muscles in his upper

extremities while lifting an obese patient, thereby

temporarily exacerbating  pre-existing symptoms, numerous
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diagnostic tests conducted since then have consistently

failed to produce clear, objective findings that he

sustained any new or acute injury to his cervical spine as a

result of that event for which additional medical treatment

is reasonably necessary.  On the contrary, the weight of the

evidence, taken as a whole, preponderates in favor of the

claimant’s current cervical problems being the result of

cervical disc degeneration, cervicalgia, and chronic post-

operative pain from his 2001 spinal fusion, especially in

view of the fact that the claimant’s most recent diagnostic

testing showed no evidence of polyneuropathy, myopathy,

active denervation, or chronic reinnervation from the

cervical roots.

          Based upon the above and foregoing, I find that

the claimant has failed to prove by a preponderance of the

evidence that any recommended future treatment for his

cervical spine, including further diagnostic studies and

surgery, is reasonably necessary for the treatment of his

June 7, 2011, work-related strain.  Rather, based upon the

preponderance of the objective medical evidence, I find that

the claimant’s current symptoms are more likely than not the

result of pre-existing cervical degeneration, with a strong
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probability that some of the claimant’s wrist, hand, and arm

symptoms are related to carpal tunnel syndrome.  Therefore,

I must dissent from the majority opinion to award additional

medical treatment, especially additional cervical diagnostic

studies.

          With regard to additional temporary total

disability benefits, I likewise, must dissent.  The claimant

has clearly failed to prove that he is entitled to these

benefits in that he has specifically failed to prove that he

is still within his healing period for his compensable

injury, or that his current symptoms, which I find are not

related to his compensable injury, prevent him from earning

wages.  It is well established that temporary total

disability is that period within the healing period in which

an employee suffers a total incapacity to earn wages.  K II

Constr. Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414

(2002); Ark. State Hwy. Trans Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981).  

          Even though the medical record is devoid of

evidence indicating that the claimant has reached the end of

his healing period, the claimant testified that he is

currently able to engage in such activities as mowing, weed-
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eating, and using a chain saw.  In addition, the claimant

testified that on April 12, 2012, Dr. Ricca raised his

lifting restrictions to 50 pounds.  Furthermore, the

claimant testified that he continued to work as an E.M.T.

from June 7 through September 1, 2011, and that he has

worked for the Census Bureau since that time.  Therefore,

regardless of whether the claimant has reached the end of

his healing period, and notwithstanding that the claimant

testified that he has been unable to find sustainable

employment, he has failed to prove by a preponderance of the

evidence that he is totally incapacitated from earning

wages.  Furthermore, the claimant has failed to establish

that the symptoms which he claims now prevent him from

working are related to his compensable injury of June 7,

2011.  Because the claimant has failed to prove by a

preponderance of the evidence that he is still within his

healing period and suffers a total incapacity to earn wages,

additional temporary total disability benefits must be

denied.   

          Accordingly, for those reasons stated above, I

find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to
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additional medical and temporary total disability benefits. 

Therefore, I dissent.

                                 
KAREN H. MCKINNEY, COMMISSIONER


