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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed July 6, 2012.  The administrative law judge

found, among other things, that the claimant proved he

sustained a compensable injury on July 28, 2010.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant proved he sustained a compensable

injury, and that the claimant subsequently sustained a

compensable recurrence of his compensable injury.  We find
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that the claimant proved he was entitled to reasonably

necessary medical treatment.  

I.  HISTORY

The testimony of Jose Betancourt, age 24, indicated

that he became employed with Robertson Construction in about

2006.  Mr. Betancourt testified, “I worked in the gas pipes,

but when I was finished, I would do whatever they asked me

to do.”  The parties stipulated that an employment

relationship existed on July 28, 2010.  The claimant

testified on direct examination:

Q.  Tell us about the accident.

A.  Well, we were working and I was picking up
some things that we call bales, alfalfa bales. 
And then in one of the movements that I made, I
felt some pain back here in my back.  And I had
told the guy that was with me that I had gotten
hurt.  And when I told him, then we stopped
working and we left.

  
The claimant began treating at Back In Action

Chiropractic on July 29, 2010.  The claimant wrote on a

Patient Summary Form that his symptoms were pain running

down his left leg and lower back, and that his symptoms

started as a result of “working hard.”  Dr. Cameron J.

Mitchell, D.C. indicated on the Patient Summary Form that

the Cause of Current Episode was “Repetitive.”    
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The claimant testified that he continued to work for

the respondent-employer.  On a Subjective Complaint Chart

dated August 2, 2010, the claimant indicated that he was

suffering from muscle spasm and numbness in his lower back. 

A Progress Note dated August 2, 2010 described the following

findings at L4-5 and S-1:  Tenderness, Edema, Paraspinal

Hypertonicity, and Joint Fixation.  The progress report did

not show muscle spasm.  A Progress Note dated August 9, 2010

described the following findings at L4-5: Tenderness, Edema,

Paraspinal Hypertonicity, and Joint Fixation.  A Progress

Note dated August 23, 2010 described the same findings at

L4-5 and S-1.  

The claimant testified on direct examination:

Q.  What happened in the second accident that you
were getting ready to tell us about?

A.  We were working, lifting up some pipes and we
were putting them in there, and that is when I
felt - I lifted one of them and I threw it in
there and I felt that I got hurt back here, and I
felt it all the way down to my foot.

  
The claimant returned to Back In Action Chiropractic on

March 31, 2011.  The claimant reported that his leg had been

hurting for two weeks and that he believed the condition was

caused by “work.”  The claimant filled out a Patient Summary
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Form and wrote that his symptoms were pain running down the

left leg and lower back, and that the symptoms were caused

by work.  Dr. Mitchell again indicated that the Cause of

Current Episode was “Repetitive.”

A Progress Note dated April 1, 2011 again described the

following findings at L4-5 and S-1: Tenderness, Edema,

Paraspinal Hypertonicity, and Joint Fixation.  In addition,

Progress Notes dated April 1, 2011, April 11, 2011 and April

13, 2011 indicated that there was Muscle Spasm, Trigger

Points, and Tissue/Tone Changes in the claimant’s left

piriformis and gluteals.

James P. Saunders, a physician assistant, saw the

claimant on November 23, 2011: “He complains of back pain

after lifting some heavy pipes about 8 months ago.  He has

had low back pain almost constantly since then.  He has pain

that radiates to the lateral left calf.  He saw a

chiropractor initially but didn’t have time to continue

treatments.”  James Saunders assessed sciatic neuritis and

lumbago and stated, “He will call back after seeing if he

can afford an MRI.    

A pre-hearing order was filed on January 11, 2012.  The

claimant contended that he “sustained a compensable injury
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to his back on July 28, 2010, and that he subsequently

experienced a worsening in his back on or about March 31,

2011.  He contends that the March 31, 2011, worsening was

either a recurrence of the symptoms related to the original

injury or the worsening was due to the job related injury

that occurred on March 31, 2011.”  The claimant contended

that he was entitled to reasonably necessary medical

treatment, and that the issue of temporary total disability

benefits should be held in abeyance.  The respondents

contended that the claimant “did not sustain an injury

arising out of and in the course of his employment either by

a specific incident or an aggravation of a pre-existing

condition.”  

The parties agreed to litigate the following issues:

1.  Whether the claimant sustained a compensable
injury on July 28, 2010.
2.  Whether the claimant is entitled to medical
expenses.

  
A hearing was held on April 10, 2012.  The claimant

testified that his physical condition was worsening and that

he needed additional medical treatment.  An administrative

law judge filed an opinion on July 6, 2012.  The

administrative law judge found, among other things, that the
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claimant proved he sustained a compensable injury on July

28, 2010.  The administrative law judge found that the

claimant was entitled to “appropriate medical expenses.” 

The respondents appeal to the Full Commission.  

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2002) provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  Objective medical evidence is necessary to establish

the existence and extent of an injury, but it is not

essential to establish the causal relationship between the

injury and the job.  Wal-Mart Stores, Inc. v. Leach, 74 Ark.
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App. 231, 48 S.W.3d 540 (2001), citing Wal-Mart Stores, Inc.

v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).  The Full Commission reviews an administrative

law judge’s decision de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent of

that done by an administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).

An administrative law judge found in the present

matter, “1.  The claimant has proven through sufficient

evidence and by a preponderance of the evidence he sustained

a compensable injury on July 28, 2010.”  The Full Commission

finds that the claimant proved he sustained a compensable

injury.  The parties stipulated that the employment
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relationship existed on July 28, 2010.  The claimant

testified that he was lifting alfalfa bales for the

respondents, and “in one of the movements that I made, I

felt some pain back here in my back.”  The claimant informed

Dr. Mitchell on July 29, 2010 that he felt pain in his lower

back and left leg as a result of “working hard.”  A Progress

Note on August 2, 2010 described findings in the claimant’s

lower back which included “edema.”  There is no indication

of record that the claimant suffered from edema in his lower

back before the July 28, 2010 specific incident.  

The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that he sustained

an accidental injury causing physical harm to his lower

back.  The accidental injury arose out of and in the course

of employment and required medical services.  The injury was

caused by a specific incident, identifiable by time and

place of occurrence on July 28, 2010.  The claimant

established a compensable injury by medical evidence

supported by objective findings, namely the report of

“edema” on August 2, 2010.  We find that Dr. Mitchell’s

physical observation of edema was not within the claimant’s
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voluntary control, and that the July 28, 2010 accidental

injury caused edema in the claimant’s lower back.      

B.  Recurrence

When the primary injury is shown to have arisen out of

and in the course of the employment, the employer is

responsible for every natural consequence that flows from

that injury.  Atkins Nursing Home v. Gray, 54 Ark. App. 125,

923 S.W.2d 897 (1996).  Only where it is found that the

second episode has resulted from an independent intervening

cause is the employer’s liability affected.  Bearden Lumber

Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  In the

present matter, the Full Commission has determined that the

claimant proved he sustained a compensable injury on July

28, 2010.  We find that the claimant sustained a compensable

recurrence on or about March 31, 2011.  The claimant

testified that he was lifting pipes for the respondents and

felt an acute pain in his lower back, radiating to his leg

and foot.  The claimant informed Dr. Mitchell on March 31,

2011 that his renewed pain was related to his work for the

respondents.  Dr. Mitchell’s treatment notes corroborated

the claimant’s testimony.  Dr. Mitchell noted muscle spasm

in the claimant’s lower back beginning April 1, 2011.  We
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find that the claimant’s symptoms beginning March 31, 2011

and following were a natural consequence flowing from the

July 28, 2010 compensable injury and were not the result of

an independent intervening cause.  

Based on our de novo review of the entire record, the

Full Commission affirms the administrative law judge’s

finding that the claimant proved he sustained a compensable

injury on July 28, 2010.  We find that the claimant

sustained a compensable recurrence on or about March 31,

2011.  The claimant proved that the medical treatment of

record for his low back was reasonably necessary in

connection with the compensable injury, in accordance with

Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The claimant also

proved that the MRI recommended on November 23, 2011 was

reasonably necessary in connection with the compensable

injury.  For prevailing on appeal to the Full Commission,

the claimant’s attorney is entitled to a fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a compensable

injury on July 28, 2010 and that the claimant subsequently

sustained a compensable recurrence of his compensable

injury.  Based upon my de novo review of the record, without

giving the benefit of the doubt to either party, I find that

the claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable injury on July 28,

2010, or in March of 2011. 

          The claimant testified that he injured his back on

July 28, 2010 when he was throwing bales of alfalfa. 

According to the claimant he informed his lead man of the

incident and they stopped working and left.  Claimant

further testified that they tried to find the doctor or
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chiropractor, but were not successful at that time.  The

following day, the claimant’s lead man took the claimant to

Dr. Cameron Mitchell, a chiropractor. The claimant testified

that he had pain in his back and “on top of my buttocks” at

that time and he could not stand the pain.  When asked if

the pain radiated down into his legs at that time, the

claimant testified that the pain in his legs did not begin

until after his second accident.  Although the claimant

testified that he did get a little better after the

chiropractic treatments, the pain never completely went

away.

          The claimant continued to work for respondents

after this incident in July of 2010.  Then sometime in or

around March 2011, the claimant was lifting pipes and as he

attempted to throw one, he felt pain in his back that went

all the way down to his foot.  The claimant testified that

the pain in his back was in the same general area, but this

time it was more severe as it went down his leg and into his

foot.  After this incident, the claimant return to Dr.

Mitchell for treatment.  Despite these two incidents, the

claimant continued to work for respondents until August 17,
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2011, when he was let go for not having proper papers for

working in the United States.

          The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim. Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d 593

(1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d

845 (1995). For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the following

requirements of Ark. Code. Ann. § 11-9-102(4)(A)(Supp.

2005), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in a

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code. Ann. § 11-9-

102(16), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence. See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen Foods,
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344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002). If the

claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997), see also Reed v. ConAgra Frozen

Foods, Full Commission Opinion, February 2, 1995 (Claim No.

E317744). Medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).

          Claimant’s medical records confirm that the

claimant sought chiropractic treatment on July 29, 2010. 

The claimant completed a Patient Summary Form in which he

described his symptoms as “paint (sic) run down left leg

lowor (sic) back” which started from “working hard.”  A

Subjective Complaint Chart bearing the claimant’s signature

depicts claimant’s complaints to be limited to the lumbar

spine.  The claimant did not describe his pain using any of

the descriptive terms on the Subjective Complaint Chart at

that time.  However, another form completed on that same
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date reflects that the claimant presented with complaints of

low back pain radiating down his right leg into his calf

that had started on Monday and was constant.  Finally, the

Progress Note completed that date indicates Tenderness and

Joint Fixation from L3 through S1, but does not reveal the

presence of any objective medical findings associated with

the claimant’s complaints.  More specifically, the section

of the Progress Note for “Muscle Spasm, Trigger Points,

Tissue/Tone Changes” which might indicate the presence of

muscle spasms, but is not conclusive in this regard due to

the multiple findings listed, was not marked.

          My review of the medical records from claimant’s

subsequent visits to Dr. Mitchell on August 2, 2010, August

9, 2010, and August 23, 2010, fail to reveal the presence of

any objective medical findings.  At best, the claimant

described his pain on August 2, 2010 in the Subjective

Complaint Chart as “Muscle Spasm” and “Numbness.” However,

this subjective complaint of muscle spasm was not confirmed

by Dr. Mitchell in the Progress Note he completed at the

time of treatment.  There is no probative evidence in the

record demonstrating that Dr. Mitchell noted or otherwise

observed muscle spasms following the July 28, 2010,
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incident.  I do not find that the claimant’s complaints of

muscle spasms on that date, without any corroborating

evidence that any such spasms were observed or detected by

Dr. Mitchell or any other medical care provider, equate to a

finding of the actual presence of such spasms.  Moreover, I

do not credit the blocked circle of L4, L5 and S1 at the top

of this report which identifies the conditions of

“Tenderness, Edema, Paraspinal Hypertonicity, and Joint

Fixation” and areas of the spine addressed to indicate the

actual presence of edema as there is no mention of any such

complaint or finding elsewhere in the medical reports. 

Furthermore, there is no indication from this report whether

Dr. Mitchell suspected internal edema around the discs which

would not be present with the naked eye, or exterior edema

in the muscle tissue.  The first, or internal edema, cannot

be a true objective finding as there are no diagnostic films

from that date to substantiate any such finding.  Likewise,

the second, or external edema, while conceivably an

objective findings, is not likely as Dr. Mitchell did not

support this finding with a marking under “Muscle Spasm,

Trigger Points, Tissue/Tone Changes” as such a finding would

clearly be a tissue or tone changes from the previous visit.
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In finding that the claimant did not present with muscle

spasms on August 2, 2010, I also find important the fact

that Dr. Mitchell did not note the presence of muscle spasms

on claimant’s subsequent visits of August 9, 2010, and

August 23, 2010.  

          With regard to the claimant’s second lifting

incident, I, likewise, find that the claimant has failed to

prove by a preponderance of the evidence that he sustained a

compensable injury.  Since I find that the claimant did not

prove the existence of a compensable injury of July 29,

2010, the second incident cannot be a recurrence or

aggravation of that injury.  Therefore, the only way for the

claimant to be entitled to benefits would be to prove that

he sustained a new injury in March of 2011. As noted above,

the claimant described an incident in March of 2011, as

developing back pain which radiated down his right leg to

his foot as he was lifting and throwing pipe.  The claimant

eventually return to Dr. Mitchell on March 31, 2011, again

presenting with “paint (sic) run dow (sic) left lower back”

from “work.”  Claimant described his pain at that time as

the worst pain he has had.  Again, on the Subjective

Complaint Chart completed and signed by the claimant on
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April 1, 2011, April 4, 2011, April 6, 2011, April 11, 2011,

and April 13, 2011, the claimant described his subjective

complaints as either “Radiating Pain” or “Throbbing.”  The

claimant never described his pain at that time as “Muscle

Spasm” type pain. Dr. Mitchell at times blocked circled L3,

L4, L5 and S1 in the “Tenderness,” “Edema,” Paraspinal

Hypertonicity,” and “Joint Fixation” section of the Progress

report, at other times he was more judicious with his

markings and left out the edema section, or included the mid

thoracic or Left Sciatica sections.  As noted above, I

cannot credit the “Edema” circle as evidence of objective

findings of edema as this marking is vague with regard to

where the edema supposedly present, interiorly among the

discs, or exteriorly in the muscles.  With the exception of

the April 4, 2011, Progress Note, Dr. Mitchell did check the

Pirformis and Gluteal’s lines under the section for ““Muscle

Spasm, Trigger Points, Tissue/Tone Changes.” Nevertheless,

as explained below, I cannot credit this marking as evidence

of any objective medical findings of a compensable injury.

          Muscle spasm and tissue/tone changes, if observed

by claimant’s medical care provider may, indeed, represent

objective medical findings. Continental Express, Inc. v.
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Freeman, 66 Ark. App. 102, 989 S.W.2d (1999). However,

trigger points are points that trigger a painful response

from the patient when palpitated and thus subjective in

nature.  In High Capacity Prods, v. Moore, 61 Ark. App. 1,

962 S.W.2d 831 (1998), the Court of Appeals affirmed the

Commission’s finding that a claimant with muscle spasm and

trigger points sustained a compensable injury. In that case,

objective measurable findings consisted of muscle spasms

with “large palpaple triggers.”  The Court in High Capacity

Prods, therefore affirmed the Full Commission’s finding that

the claimant sustained a compensable injury.  In the present

matter, however, there is no differentiation in findings

among the three possible findings of “Muscle Spasm, Trigger

Points, or Tissue/Tone Changes.” The evidence in this claim

simply does not demonstrate that Dr. Mitchell noted the

presence of muscle spasm, trigger points, or tissue/tone

changes, or if he noted the presence of one, two, or all

three of these options.  Therefore, I cannot find that the

check marks beside “Muscle Spasm, Trigger Points,

Tissue/Tone Changes” can be construed as evidence of any one

over the other.   Fred’s Stores of Tennessee, Inc. v. Ely,

2012 Ark. App. 238, ___ S.W.3d ___ (April 4, 2012. 
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Accordingly, I find that the evidence does not demonstrate

that these check marks can be construed as a compensable

injury established by medical evidence, supported by

objective medical findings not within the claimant’s

voluntary control.  

          I further note that the claimant sought medical

treatment from Dr. James Saunders on November 3, 2011, at

which time the claimant complained of back pain that

radiated into his calf from heavy lifting at work.  Dr.

Saunders noted the presence of tenderness just to the left

of L4 and L5, however, he did not note the presence of

muscle spasms or any other objective and measurable medical

findings.  Dr. Saunders assessed the claimant with sciatic

neuritis and lumbago and recommended that the claimant

obtain an MRI.  Claimant testified that he was unable to

afford the MRI so one was never performed.  

          Accordingly, I find based upon the evidence as a

whole, without giving the benefit of the doubt to either

party, that the claimant has failed to prove by a

preponderance of the evidence that he sustained a

compensable injury on July 28, 2010, or in March of 2011

which is supported by objective and measurable medical
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findings.  Therefore, I respectfully dissent from the

majority opinion.

                                 
KAREN H. MCKINNEY, COMMISSIONER


