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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F209427   

J.T. ARD,
EMPLOYEE                               CLAIMANT

TOWNSENDS OF ARKANSAS, INC.,
EMPLOYER                               RESPONDENT NO. 1

GALLAGHER BASSETT SERVICES,
INSURANCE CARRIER                      RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                             RESPONDENT NO. 2

OPINION FILED AUGUST 7, 2012

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents No. 1 represented by the HONORABLE MARK
MAYFIELD, Attorney at Law, Jonesboro, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 25, 2012.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation Commission
has jurisdiction of the within claim.

2. The employee-employer-insurance carrier
relationship existed on September 7, 2001, and
at all relevant times.

3. The claimant sustained a compensable injury to
his left hand and arm.

4. The claimant’s average weekly wage on the date
of his injury was $583.22.  His temporary
total disability rate is $389, and his
permanent partial disability rate is $292.

5. The claimant’s healing period ended on March
12, 2003.

6. The claimant has been assigned an anatomical
impairment rating 36% to the left ring finger.

7. This claim for additional benefits has been
controverted in its entirety by respondents
no. 1.

8. In the event the claimant is found to be
permanently and totally disabled, then he
would not be entitled to those benefits prior
to his last day of employment, which was
September 23, 2004.

9. The parties agreed to stipulate that if called
as a witness, the claimant’s son, J.T. Ard
III, would corroborate his father’s (the
claimant’s) testimony.

10. The claimant’s Motion to Recuse is hereby
denied.  I find that the Arkansas Workers’
Compensation Act is not unconstitutional.

11. The claimant failed to prove by a
preponderance of the evidence he was rendered
permanently and totally disabled by his
compensable left hand and arm injury of
September 7, 2001.
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12. The claimant failed to prove by a
preponderance of the evidence his entitlement
to additional medical treatment for his left
arm and hand injury of September 7, 2001.

13. All issues not litigated herein are reserved
under the Arkansas Workers’ Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the may 25, 2012

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          The majority is affirming and adopting an

Administrative Law Judge’s decision which denied the

claimant’s motion to recuse and a constitutional

challenge to the Commission  makeup; held that the

claimant did not prove he was rendered permanently and

totally disabled by his compensable injuries; and found

that the claimant was not entitled to additional medical

treatment at the respondent’s expense.  I concur with

the majority’s finding as to the first two of those

points.  However, after a de novo review of the record,

I respectfully dissent from their finding in regard to

the claimant’s entitlement to medical treatment.

          First, I believe it is necessary to discuss

the basis of my concurring opinion in regard to the

claimant’s request for permanent and total disability

benefits.  The claimant sustained a significant injury

to his hand and fingers which developed into reflex

sympathetic dystrophy or RSD (also referred to as

complex regional pain syndrome or CRPS).  This condition

severely impairs the claimant’s ability to earn a
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living.  However, because it is the scheduled injury, we

are precluded from awarding any benefits based upon this

loss of wage-earning ability.  The claimant would only

be entitled to benefits beyond those for anatomical

impairment (which the respondents have already accepted

and paid) if the claimant can establish that the injury

rendered him permanently and totally disabled.

          However, the claimant testified that the pain

symptomology, which is particularly disabling, is

relieved considerably during the warmer months.  He also

testified that he occasionally works part-time, doing

farm work for his landlord, and has also held other

part-time jobs.  I also note that the claimant has a

substantial amount of education, including associate

degrees and vocational training.

          I realize the claimant has been found

permanently and totally disabled for Social Security

purposes.  Likewise, the record contains a report from a

vocational counselor opining that the claimant is not

able to return to gainful employment because of the

limitations of his hand and finger injury.  However, I

also note that the claimant continued working for the

respondent-employer for a substantial amount of time
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after this injury.  His employment was terminated after

an altercation he had with a co-worker.  

          If this were an unscheduled injury case, I

would not hesitate to find that the claimant has

sustained a substantial amount of wage-loss disability

because of the effects of his compensable injury. 

However, the claimant’s injury is a scheduled one. He

can only obtain additional permanent disability benefits

if he can establish his entitlement to those benefits

pursuant to Ark. Code Ann. §11-9-519, which governs

permanent total disability.  The relevant portions of

that section provide that permanent total disability is

the inability, because of a compensable injury or

occupational disease, to earn meaningful wages in the

same or other employment.  The statute also provides

that the claimant shall have the burden of proving an

inability to earn any meaningful wage in the same or any

other employment (emphasis added).

          In assessing the extent of the claimant’s

disability for the purposes of this claim, the effect of

the claimant’s past injuries to his knee, back, and

sternum cannot be considered.  Also, the fact that the

claimant’s ability to find gainful employment is limited
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is insufficient; to obtain permanent and total

disability benefits, his ability to earn a meaningful

wage must have been eliminated.  Given the claimant’s

testimony about his functional abilities, his occasional

odd jobs, and other factors, I cannot say that his

injury has rendered him permanently and totally

disabled.  

          On the other hand, I strongly dissent from the

majority’s finding that the claimant is not entitled to

additional medical treatment.  The treatment in question

is at the direction Dr. Mahmood Ahmad, a pain management

specialist in Little Rock, Arkansas.  Dr. Ahmad began

treating the claimant after the physician he was seeing

for his pain management, Dr. William Ackerman, retired

from practice.  The respondents had been furnishing the

claimant’s treatment from Dr. Ackerman, and continued to

provide him medical treatment after Dr. Ackerman retired

and referred the claimant to Dr. Ahmad.  

          Dr. Ahmad oversaw the claimant’s medication

regimen, provided him appropriate therapeutic treatment,

and provided other necessary medical care.  The

respondents eventually contested the claimant’s right to

receive this treatment, and stopped providing it to him. 
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However, they have never articulated any particular

reason as to why Dr. Ahmad’s treatment was no longer

reasonable or necessary.  

          The Administrative Law Judge, affirmed and

adopted by the majority, found that the claimant did not

prove he was entitled to receive the pain management

treatment he was seeking.  However, like the

respondents, the Administrative Law Judge failed to

state any clear rationale as to why the treatment should

not be provided to the claimant.  

          The claimant first saw Dr. Ahmad on February

2, 2006.  One of the steps taken by Dr. Ahmad in

overseeing the claimant’s use of prescription narcotics

was to require regular drug testing.  The Judge noted

that, on at least three occasions in 2009 and 2010, the

claimant’s drug test had not shown that he had taken

some of his prescription medications.  The Judge then

stated “Under these circumstances” the claimant had

failed to prove his entitlement to the medical treatment

he was requesting.  

          The circumstances referred to were apparently

the three occasions over a period of more than five

years that the claimant had failed to take certain
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prescribed pain medications prior to the drug test.  I

fail to see how this relevantly minor lapse over such a

long period of time could justify the termination of

medical treatment which the claimant clearly needs. 

Further, I note from reviewing the actual lab reports

contained in the record, on at least one of the

occasions referred to by the Administrative Law Judge,

the medicine the claimant did not take was Xanax, which

is not, strictly speaking, a pain reliever. Rather, it

is a psychotropic medication intended to relieve

depression and related symptoms.  

          The Workers’ Compensation Act unambiguously

requires employers to provide claimants reasonable and

necessary medical treatment.  In this case, the claimant

has been diagnosed as having reflex sympathetic

dystrophy.  This condition has been verified through

objective testing, and the symptoms related to by the

claimant are entirely in accordance with this ailment. 

Further, treatment of this condition requires

supervision of a medical doctor and the prescription of

appropriate medication and other treatment modalities,

including physical therapy, nerve blocks, and similar

treatment.  
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          The majority, in affirming and adopting the

Administrative Law Judge’s decision, is denying the

claimant this type of medical treatment for no apparent

reason other than his failure to take enough of the

prescribed pain medications.  During his testimony, the

claimant stated that, on some occasions, he may not have

taken the pain medication on the date of the testing.  I

hardly believe this is a justification for denying the

claimant the treatment he needs.  Further, it is highly

significant that the claimant only failed to take his

medication properly on three occasions after he came

under Dr. Ahmad’s treatment in 2006.  I hardly think

this type of an error is sufficient to deny the claimant

all medical treatment of this type.  

          I find that the claimant has established his

need for the medical treatment in question.  In fact,

the respondents voluntarily provided him this treatment

for more than five years following his injury.  Nothing

has changed to suggest that his condition has improved

or altered so that the treatment is no longer reasonable

or necessary. 
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          For the aforementioned reasons I must

respectfully concur, in part, and dissent, in part, from

the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner  


