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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G005818

GARRY ALSTON, EMPLOYEE  CLAIMANT

WSE TRANSPORTATION, EMPLOYER RESPONDENT

DAKOTA TRUCK UNDERWRITERS,
CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 18, 2012

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney
at Law, Jonesboro, Arkansas and the HONORABLE REGINALD SHELTON,
Attorney at Law, Memphis, Tennessee.

Respondents represented by the HONORABLE JOHN D. DAVIS, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed September 23, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. On July 8, 2010, the relationship of
employee-employer-carrier-TPA existed
between the parties.

2. The appropriate weekly compensation benefits are
$319.00 for total disability and $239.00 for
permanent partial disability.
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3. On July 8, 2010, the claimant sustained a
compensable injury to his neck.

4. There is no dispute over medical services until
January 21, 2011.

5. There is no dispute over temporary total
disability benefits accruing through January 13,
2011.

6. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable left foot injury.

7. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable umbilical hernia. The claimant has
therefore failed to establish that any treatment
for that condition will be reasonably necessary
for treatment of his compensable injuries.

8. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable mental injury, and the preponderance
of the evidence establishes that the respondent
has already provided the claimant an evaluation by
a licensed psychologist. The claimant has
therefore failed to establish that any additional
treatment by a psychologist or psychiatrist will
be reasonably necessary for treatment of his
compensable injuries.

9. The claimant has failed to establish by a
preponderance of the evidence that he has
experienced any period of temporary disability
caused by his compensable injuries after January
13, 2011.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a
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preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant is

entitled to additional benefits for a mental injury under Ark.

Code Ann. §11-9-113.

On July 8, 2010, the claimant’s truck overturned and

landed upside down against a concrete barrier.  The claimant

sustained various injuries as a result of the accident, including

injuries to his neck, back, shoulders, and knees.  As time went

on, some of the claimant’s problems resolved without extensive
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medical care, but his shoulder and neck problems persisted to the

point he was receiving treatment and pain medication as late as

December 1, 2010, from Dr. Owen Tabor, and through May 16, 2011

from Dr. Michelle Shelton.

As early as August 16, 2010, the claimant also began to

experience emotional difficulties, including nightmares and

urinary incontinence.  Dr. Tabor’s August 31, 2010 notes state

that the claimant was having anxiety problems, wetting the bed,

and that he had lost all sexual interest.  There is no evidence

that any of these problems existed prior to the work accident.

Dr. Tabor determined that a psychological evaluation would be

necessary prior to the claimant returning to the workforce. 

During the initial medical note from Dr. Aranov, the very same

emotional problems were noted, including incontinence in sleep,

sexual dysfunction, withdrawn, avoidant of motor vehicles, and

nightmares.

Dr. Tabor also continued, to a limited extent, to treat

the claimant’s physical problems, and gave him an injection in

his right shoulder on December 1, 2010.  Just a few days later,

on December 9, 2010, Dr. Aranov cited the claimant’s neck and

shoulder pain, and the resulting prescription medications, as the

reason for putting a hold on the next phase of his plan of

treatment to return the claimant back to work.

As the claimant obviously sustained physical injuries
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in the truck accident, the question becomes whether the mental

injury was caused by the physical injury to the employee’s body

as required by case law construing Ark. Code Ann. §11-9-13(a)(1). 

The case of Amlease, Inc. v. Kuligowski, 59 Ark. App. 261, 957

S.W.2d 715 (1997) is controlling.  The Amlease case involved a

claim for benefits pursuant to Ark. Code Ann. §11-9-113, by an

employee who operated a truck and was involved in an automobile

accident.  The collision resulted in the death of the opposing

driver and serious injury to a passenger of the opposing driver. 

Benefits for mental injuries were denied after testimony was

elicited linking the mental injury to the death and serious

injury to the other driver and passenger, as opposed to the

employee’s own physical injury.  I find that the case at hand is

distinguishable from the Amlease holding for several reasons.

First, Dr. Aranov specifically related the causation of

the anxiety disorder and partial PTSD to the July 8, 2010 motor

vehicle accident that resulted in physical injury to the

claimant.

Second, Dr. Shelton related the claimant’s current

problems to the work-related automobile accident.  Her notes, as

well as the notes of Dr. Tabor, reveal that the claimant began to

experience extensive emotional and physical problems following

the work accident.  Despite medical records dating back to

January 28, 2008, there appears to be no indication that problems
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of this nature and to this extent existed prior to July 8, 2010.

 Third, the claimant’s accident was a single-vehicle

accident, and did not involve death or injury to anyone other

than the claimant.  The Amlease case, on the other hand, involved

mental or emotional problems suffered by the employee as the

result of the death of the opposing driver and serious injury to

a passenger in the opposing vehicle.  In the case at hand, there

is no practical method to distinguish between the automobile

accident, the physical injuries to the claimant, and his

emotional problems, since they all stemmed from the same

incident.

Although I agree that the Amlease case is controlling,

I find that it can be distinguished.  While Amlease uses strict

construction to find that the claimant’s mental injuries were not

caused by his physical injuries, here, strict construction

requires a finding that the claimant’s mental injuries were

caused by his physical injuries.  As such, the claimant is

entitled to benefits for a mental injury under Ark. Code Ann.

§11-9-113.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


