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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed April 19, 2012.  The administrative law judge

found that the claimant sustained a compensable injury, but

that the claimant did not prove she was entitled to

additional medical treatment or temporary total disability

benefits.  After reviewing the entire record de novo, the

Full Commission finds that the claimant proved she sustained
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a compensable injury.  We find that the claimant proved she

was entitled to reasonably necessary medical treatment and

temporary total disability benefits.  

I.  HISTORY

The record indicates that Jamye L. Adams, now age 36,

became employed with Georgia-Pacific in August 2004.  Ms.

Adams testified that her first job with the respondents

involved “feeding the dryer.”  Dr. Narenda Kutkinar noted in

December 2005, “She complains of pain in her neck and

tingling and numbness in her left arm.”  The claimant

testified that she became a “grader” for the respondent-

employer in about 2006.  The claimant testified that the

grader position involved pulling and stacking large pieces

of wood and required heavy manual labor.  A treating

physician noted in November 2006 that the claimant

complained of left shoulder pain.  

It was noted in February 2010 that the claimant was

complaining of pain in her shoulder, back, and neck as the

result of a motor vehicle accident.  The claimant was

treated for cervical pain and left shoulder pain in April

2010.  The record indicates that an x-ray was taken on April

12, 2010: “HISTORY: 33 year old female with a history of
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left shoulder pain.  The patient is status post

MVA....FINDINGS: No fractures or dislocations are

appreciated.  The glenohumeral and AC joints are

unremarkable.  No lytic or blastic are identified.  No soft

tissue swelling or mass lesion is noted.  IMPRESSION: Normal

two views of the left shoulder.”  

Dr. D’Orsay D. Bryant, III began treating the claimant

in August 2010: “The patient is a 35-year-old female with a

complaint of motor vehicle accident on February 22, 2010. 

The patient stated that she hit a deer and then hit a tree

after hitting the deer.  She had neck and left shoulder pain

with occasional radiation to the fingers....”  Dr. Bryant’s

impression was “1.  Severe cervical strain with possible

disk disease.  2.  Left shoulder musculoskeletal strain.  3. 

Left shoulder impingement syndrome with possible rotator

cuff injury.  PLAN: The patient was given three injections,

two to the superior and inferior trapezial rhomboid regions

of the neck and one to the posterior shoulder trapezial

region.  She was given medication.  MRI of the left shoulder

was ordered.”

The claimant followed up with Dr. Bryant on August 20,

2010: “The patient is informed of her MRI results.  She has
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persistent severe tenderness at the right AC joint,

subacromial region and rotator cuff.  The patient had

injections with only temporary relief.  The patient was

given treatment options.  She is considering undergoing a

right shoulder scope.”  Dr. Bryant noted on August 31, 2010:

“The patient has persistent severe left shoulder

pain....Positive impingement.  She has severe tenderness at

the AC joint and soft tissue swelling.  PLAN: The patient

was given treatment options.  She would like to proceed with

the left shoulder scope and excision of the distal

clavicle.”  

Dr. Bryant performed surgery on October 22, 2010: “1. 

Left shoulder arthroscopic subacromial decompression with

acromioplasty.  2.  Open excision of distal clavicle.”  The

pre- and post-operative diagnosis was “1.  Left shoulder

impingement syndrome.  2.  Left shoulder acromioclavicular

joint arthritis.”  The claimant testified that she

participated in physical therapy following surgery.  

The claimant followed up with Dr. Bryant in November

2010: “The patient is without complaints regarding her

shoulder.  However, she has increased pain in the posterior

trapezial region and she has some neck stiffness.  She has
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tenderness in the neck trapezial region.  She was given an

injection under sterile conditions.  She can raise the

shoulder overhead.  The wound has healed.  She is given

medication.  She will follow up with me on an as-needed

basis.”  Dr. Bryant noted in December 2010, “The patient has

intermittent shoulder pain....She needs exercise to her

shoulder more prior to her return back to work.  Her neck is

better.  Neck is nontender.  Shoulder is nontender.  She

will follow up with me on an as needed basis.”      

The claimant testified that she returned to

unrestricted work for the respondent-employer in January

2011.  The claimant testified that she was physically able

to perform her regular work duties as a grader.  The parties

stipulated that the employment relationship existed on or

about April 22, 2011, and the claimant testified that her

shift began at 3:15 a.m. that morning.  The claimant

contends that she sustained a compensable injury on April

22, 2011.  The claimant testified, “Me and Mr. Ridgell was

assigned to clean up the dump gates, and it’s a lot of wood,

and we was picking up the wood and dragging it and trying to

put it up in the bins....I had picked up a sheet of wood

that was wet, and I picked up another one and it was like a
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pop and it was like a burning, just a burning sensation, you

know, and it brought tears to my eyes, cause I had never

felt that pain before....I felt the sharp pain and the pop,

and I actually could hear the pop, and then it was like

excruciating pain and it was like burning.”    

Jimmy Ridgell testified that he had been employed with

the respondents and was working with the claimant on April

22, 2011.  Mr. Ridgell testified, “I heard her holler, and I

asked her what was wrong, and she said she had hurt her

arm.”  Sammy Hill testified that he was employed with the

respondents on April 22, 2011 and was operating a forklift

that date.  Mr. Hill did not witness the accident but

testified that the claimant and several co-workers informed

him that the claimant had injured her left shoulder.

The claimant testified that, following the accident,

she rested in the employee break room for a time before

resuming her regular work duties at approximately 7:00 a.m. 

The claimant testified, “At first, you know, everything was

like normal.  The pain had stopped or whatever and I was

just working as normal pulling wood, you know.  About 10:00,

maybe 10:00 o’clock I started, my arm started hurting.  And

you know, I was trying to deal with the pain, and the more I
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kept trying to pull, the more it started hurting.  The

burning, the sensation of pain was beginning to hurt and it

was like more frequent....And about 10:15 or so I just

couldn’t pull with my left arm no more, so I started pulling

with my right[.]” 

The claimant testified that she was eventually no

longer able to perform her regular work duties and that she

reported the accidental injury to a supervisor.  A Georgia-

Pacific Incident Worksheet dated April 22, 2011 indicated,

“EE stated that left shoulder was having pain in it.  EE

stated it was pre-existing and not job related....Gave bio-

freeze to relieve pain.”  It was also reported, “Pre-

existing condition was aggravated while EE was picking up

veneer at Dump Gates.”

The respondents’ attorney cross-examined the claimant:

Q.  The incident that you’ve talked about at
Georgia-Pacific in April of 2011, you filled out
all the documents that it was a pre-existing
condition, did you not?

A.  I signed their consent form because they asked
me about my surgery and they said that, cause I
don’t use that word, cause I had had surgery prior
in October, that I had to use that for a pre-
existing.

The claimant testified on re-direct that supervisory

personnel for the respondents prepared the documentation
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describing a “pre-existing” condition.  The claimant

testified, “At the time I wasn’t even thinking about

workmen’s comp, all I wanted to do was go see the doctor.”   

The claimant testified that the respondent-employer

provided restricted work duty beginning April 23, 2011.  The

claimant signed a Form AR-N, Employee’s Notice Of Injury, on

April 26, 2011.  The claimant appeared to write on the Form

AR-N that her left shoulder “popped” on April 22, 2011.  The

claimant testified on cross-examination that she did not

work for the respondents after May 10, 2011.  The record

indicates that the respondent-employer authorized the

claimant to treat at Family Clinic of Ashley County.  The

claimant complained of left shoulder pain.  The record

indicates that Dr. Mark. J. Malloy with Family Clinic

examined the claimant on May 11, 2011 and found tenderness

in the trapezius, deltoid, and biceps areas, along with “+

impingement.”  The claimant was given a sling and was

referred to an orthopedic specialist.  Dr. Malloy advised

the claimant to remain off work beginning May 11, 2011 until

the claimant could be seen by an orthopedist.

The claimant testified that the respondents made an

appointment for her to treat with Dr. D’Orsay Bryant but
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that Dr. Bryant would not see her.  The claimant testified

on cross-examination, “I tried [to see Dr. Bryant], but when

I made the appointment and I told them it was workmen’s

comp, they were telling me if it was workmen’s comp-related

he wouldn’t see me.”

In any event, an x-ray of the claimant’s left shoulder

was performed on May 31, 2011, with the following findings:

No fractures appreciated.  There is approximately
a 13mm horizontal separation of the left acromion
and left clavicle consistent with a grade one
acromioclavicular dislocation.  The visualized
soft tissue is normal.  No focal lytic or blastic
lesions.
Impression: Grade one left acromioclavicular
separation as evidenced by 13mm of horizontal
distant between the left clavicle and left
acromion.  No fractures are appreciated.  

Dr. Dhaya Kutnikar’s assessment on July 1, 2011 was

“Shoulder pain....Has an appt with ortho at Little Rock.” 

An orthopaedic specialist, Dr. James C. Tucker, evaluated

the claimant on July 5, 2011:

She is a 35-year-old female who presents with left
shoulder pain which began in April.  She has had
previous shoulder surgery by Dr. D’Orsay Bryant. 
She appears to have had a Mumford and
acromioplasty done in October of last year.
She had a pop in March and felt intense pain in
the neck and shoulder radiating down the arm.  She
had developed numbness predominantly in the ulnar
nerve distribution....
RADIOGRAPHS:
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AP, outlet and axillary view of the shoulder show
a very generous distal clavicle resection,
approximately 1.5 cm and adequate acromioplasty. 
No signs of any arthritic changes.  

Dr. Tucker planned additional diagnostic testing.  An

MRI of the claimant’s cervical spine on July 13, 2011 was

negative.  An MRI of the claimant’s left shoulder was taken

on August 16, 2011, with the impression, “Postoperative

changes in the lateral end of the clavicle.  No evidence of

rotator cuff tendon tear or labral tear.”  Dr. Brent

Sprinkle performed electrodiagnostic testing of the

claimant’s left upper extremity and summarized his findings

on August 16, 2011: “No electrodiagnostic evidence of a

cervical radiculopathy, brachial plexopathy or focal ulnar

neuropathy is seen in the extremity tested today.  No

electrodiagnostic evidence of a generalized sensory or motor

peripheral neuropathy is seen in the extremity or

extremities tested today.  Electrodiagnostic evidence

consistent with a minimal left sensory focal median

neuropathy at the wrist is seen.”    

Dr. Tucker reported on August 16, 2011, “She presents

back.  She has mild carpal tunnel syndrome per EMG.  I

reviewed her films with Dr. Pearce.  She continues to have

pain in the shoulder.  I think this is secondary to overly
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aggressive resection of the distal clavicle.  She now has

shoulder girdle instability.  PLAN: At this point, I really

do not know of any options besides physical therapy to try

and strengthen her scapular stabilizers.  So, we are going

to do that and then I want to see her back in six weeks for

a recheck.”      

Dr. Tucker reported on September 27, 2011:

She presents back today and has a question about
whether this is secondary to a work-related
injury.  I really have no indication about any of
her prior history and really have none of Dr.
_____ notes, which makes it very difficult, if not
impossible, to address this.  She has had
difficulty getting into physical therapy which at
this point, I think is inhibiting her recovery.  I
discussed this with her at length today.  I think
she has some shoulder instability secondary to her
distal clavicle resection and the only treatment
that is really going to have a positive effect on
this is physical therapy.
PLAN:  
So, she is going to go ahead and get back in and
finish her physical therapy up.  We will see her
back p.r.n. for any further problems.

The claimant testified on direct examination:

Q.  Therapy is the only thing that’s been referred
for you, and have you gotten the physical therapy?

A.  I was doing physical therapy until my
insurance ran out, so therefore I stopped in the
middle of physical therapy again.

Q.  Your health insurance ran out because the
plant closed and they discontinued your insurance?
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A.  Yes, sir.

Q.  So how long has it been since you’ve had any
treatment or therapy or anything?

A.  October.

Q.  October of 2011?

A.  2011....

Q.  So what are you doing now to deal with the
problems that you’re having?

A.  Heating pads, just try to keep coping with it,
because I’ve been dealing with it for like nine
months now.

  
An x-ray of the claimant’s left shoulder was performed

on November 3, 2011, with the following findings:

Comparison Date: 5-31-2011.

Findings: Again is appreciated a grade 1 left
acromioclavicular separation.  On the prior
examination the maximum transverse dimension were
approximately 13mm with the current examination
demonstrating a maximum transverse dimension of
approximately 15mm.  Glenoid humeral articulation
remains intact.  Soft tissue is normal.  No focal
lytic or blastic lesions.  

Impression: Persisted (sic) left grade 1
acromioclavicular separation which is widening
compared to the prior examination.  On the current
examination the maximum transverse dimension is
approximately 15mm with the prior examination
demonstrating maximum transverse dimensions of
approximately 13mm.    

A pre-hearing order was filed on December 13, 2011. 

The claimant contended that “on April 22, 2011, while
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working for the respondent and performing the essential and

necessary duties of her job, the claimant suffered an injury

to her left shoulder.  The claimant sought medical attention

and at this time is unable to continue work.  The

respondents have failed to provide limited-duty work or

indemnity benefits to the claimant.”  

The respondents contended that the claimant “did not

sustain a compensable injury on April 22, 2011 from her

employment with Georgia-Pacific, LLC.  Any complaints the

claimant may have with her left shoulder are due to her pre-

existing condition for which she had previously undergone

surgery.  Further, respondents assert that the claimant did

not aggravate her pre-existing condition on April 22, 2011. 

The respondents assert an offset pursuant to Ark. Code Ann.

§11-9-411 for any benefits paid by the claimant’s health

insurance carrier and for any short-term disability benefits

received by the claimant.”  

The parties agreed to litigate the following issues:

1.  Compensability of the claimant’s alleged April
22, 2011 injury.
2.  If found compensable, the claimant’s
entitlement to appropriate benefits.
3.  All other issues are reserved.  
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A hearing was held on January 20, 2012.  The claimant

testified with regard to her physical condition, “Every now

and then I can be like driving or at home just sitting down

and I just get a sharp pain.  It’s like pins sticking in it,

and it’ll get, actually the skin will get hot.  And

sometimes I wake up and it’s swollen.  I can’t sleep at

night.  I can’t sleep on my left side.”  The claimant

testified that she had not received any workers’

compensation benefits from the respondents.    

An administrative law judge filed an opinion on April

19, 2012.  The administrative law judge found that the

claimant sustained “a temporary aggravation of a pre-

existing shoulder condition which constitutes a compensable

shoulder injury.”  The administrative law judge found that

the claimant did not prove she was entitled to additional

medical treatment or temporary total disability benefits.    

The claimant appeals to the Full Commission.  

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(Repl. 2002), provides:

(4)(A) “Compensable injury” means:
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(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “4.  The claimant has proven by a preponderance of

the evidence that on April 22, 2011, she suffered a

temporary aggravation of a pre-existing shoulder condition

which constitutes a compensable shoulder injury under the
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Arkansas Workers’ Compensation Act.”  The respondents do not

appeal the administrative law judge’s finding that the

claimant sustained “a compensable shoulder injury” and in

fact argue that the Full Commission should affirm the

administrative law judge’s opinion.  In any event, the Full

Commission finds that the claimant proved by a preponderance

of the evidence that she sustained a compensable injury to

her left shoulder.  

The claimant became employed with the respondents in

August 2004 and began complaining of pain in her left upper

extremity in December 2005.  The claimant became a “grader”

for the respondent-employer in 2006, which position involved

manual labor.  The claimant complained of left shoulder pain

beginning in November 2006.  The claimant was involved in a

nonwork-related motor vehicle accident in approximately

February 2010, at which time the claimant complained of pain

in her shoulder, back, and neck.  Dr. D’Orsay Bryant

performed a left shoulder arthroscopic subacromial

decompression and open excision of distal clavicle in

October 2010.  The pre- and post-operative diagnosis was “1. 

Left shoulder impingement syndrome.  2.  Left shoulder
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acromioclavicular joint arthritis.”  Dr. Bryant released the

claimant to return to work in December 2010.  

The claimant testified that she returned to her regular

work duties for the respondent-employer in January 2011, and

the parties stipulated that the employment relationship

existed on or about April 22, 2011.  The claimant testified

that she felt a “pop” and a burning sensation in her left

shoulder while picking up a heavy sheet of wood.  Two

employees corroborated the claimant’s testimony.  The

claimant reported the accident to her supervisors, and an

Incident Worksheet dated April 22, 2011 indicated that the

claimant was complaining of pain in her left shoulder.  The

Full Commission recognizes a supervisor’s notation

indicating, “EE stated it was pre-existing and not job

related.”  Nevertheless, the claimant testified that the

Incident Worksheet was prepared for her and she simply

signed it because she wanted to receive treatment for her

shoulder.  The claimant submitted a Form AR-N, Employee’s

Notice of Injury, on April 26, 2011.  The Form AR-N

corroborates the claimant’s testimony.  The respondents

authorized the claimant to receive treatment for her left

shoulder beginning May 11, 2011.  
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An x-ray of the claimant’s left shoulder was performed

on May 31, 2011.  The x-ray showed “a 13mm horizontal

separation of the left acromion and left clavicle consistent

with a grade one acromioclavicular dislocation.”  The

abnormality shown on the May 31, 2011 x-ray was an objective

medical finding and was not within the claimant’s voluntary

control.  The Full Commission finds that the “horizontal

separation” shown in the claimant’s left shoulder was

causally related to the work-related accident occurring

April 22, 2011.  The evidence does not demonstrate that this

objective medical finding was causally related to the

claimant’s motor vehicle accident occurring in 2010 or to a

pre-existing condition in the claimant’s shoulder.  We also

note that a horizontal separation in the claimant’s left

shoulder had not been shown prior to the April 22, 2011

specific incident. 

The dissent argues that the abnormality shown on the

May 31, 2011 x-ray was causally related to surgery performed

by Dr. Bryant on October 22, 2010.  Nevertheless, we can

find no evidence of record which corroborates the dissent’s

assertion that the horizontal separation shown on May 31,

2011 was in any way caused by the acromioplasty and distal
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clavicle excision performed by Dr. Bryant in 2010, before

the April 22, 2011 accident.  The dissent asserts that we

have “ignored Dr. Tucker’s causation opinion,” viz., that

the claimant has shoulder instability “secondary to her

distal clavicle resection.”  Yet there is no evidence

demonstrating that Dr. Tucker was aware of the abnormality

shown on the x-ray taken May 31, 2011.  Additionally, there

is not probative evidence demonstrating that the “widening”

in the claimant’s interior shoulder shown on November 3,

2011 was caused by surgery performed by Dr. Bryant in 2010.  

The Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury.  The claimant proved by a preponderance

of the evidence that she sustained an accidental injury

causing physical harm to her left shoulder.  The accidental

injury arose out of and in the course of employment,

required medical services, and resulted in disability.  The

injury was caused by a specific incident and was

identifiable by time and place of occurrence on April 22,

2011.  The claimant established a compensable injury to her

left shoulder by medical evidence supported by objective

findings not within her voluntary control, namely, the
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results of the x-rays performed on May 31, 2011 and November

3, 2011.  The “horizontal separation” shown on x-ray was

causally related to the April 22, 2011 accidental injury and

was not the result of a pre-existing condition in the

claimant’s left shoulder.  The probative evidence of record

does not support the dissent’s assertion that the claimant’s

shoulder separation was causally related to surgery

performed by Dr. Bryant in October 2010 or to any other pre-

existing condition.  

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).  
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An administrative law judge found in the present

matter, “5.  The claimant has failed to establish by a

preponderance of the evidence that she is entitled to

additional medical treatment[.]” The Full Commission does

not affirm this finding.  We have found that the claimant

proved she sustained a compensable injury to her left

shoulder on April 22, 2011.  The respondent-employer

authorized the claimant to treat at Family Clinic of Ashley

County beginning May 11, 2011.  Dr. Tucker, an orthopaedic

specialist, evaluated the claimant on July 5, 2011 and noted

that the claimant had complained of left shoulder pain since

April 2011.  Dr. Tucker recommended additional diagnostic

testing and physical therapy.  

Dr. Tucker opined on August 16, 2011 that the

claimant’s shoulder pain was related to an “overly

aggressive resection of the distal clavicle” which had been

performed by Dr. Bryant with regard to the claimant’s

nonwork-related shoulder injury from 2010.  However, Dr.

Bryant also reported that the claimant “now has shoulder

girdle instability.”  The Commission notes that there was no

medical documentation of “shoulder girdle instability”

before the April 22, 2011 compensable injury.  Dr. Tucker
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reported on September 27, 2011 that the claimant was

questioning whether her shoulder condition was “secondary to

a work-related injury.”  Dr. Tucker found that it was “very

difficult, if not impossible, to address this.”  Dr. Tucker

opined that the claimant’s shoulder instability was

“secondary to her distal clavicle resection.”  The

Commission has the authority to accept or reject a medical

opinion and the authority to determine its probative value. 

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d

878 (2002).  In the present matter, the Full Commission

assigns minimal probative value to Dr. Tucker’s statement on

September 27, 2011 that the claimant’s shoulder instability

was secondary to surgery previously performed by Dr. Bryant. 

The evidence of record before the Commission instead

demonstrates that the claimant’s shoulder instability and

shoulder pain was causally related to the April 22, 2011

compensable injury, not surgery performed by Dr. Bryant in

2010.  

The respondents on appeal contend that the claimant’s

need for medical treatment “is due to the temporary

aggravation of her longstanding, pre-existing left shoulder

problems.”  In workers’ compensation law, an employer takes



Adams - G103942 23

the employee as he finds her, and employment circumstances

that aggravate pre-existing conditions are compensable. 

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120

S.W.3d 150 (2003).  In the present matter, the claimant

proved that she sustained a compensable injury to her left

shoulder on April 22, 2011.  If the April 22, 2011

compensable injury resulted in an aggravation of a pre-

existing condition, there is no probative evidence of record

demonstrating that the aggravation was “temporary” or has

otherwise resolved.  The x-ray performed on November 3, 2011

shows that the separation in the claimant’s shoulder had

widened.  None of the medical evidence demonstrates that the

claimant’s current need for treatment is related to the

impingement syndrome diagnosed by Dr. Bryant in 2010,

surgery performed by Dr. Bryant, or to an arthritic

condition in the claimant’s shoulder.  Instead, the Full

Commission finds that the claimant’s need for medical

treatment is causally related to the April 22, 2011

compensable injury.

C.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total
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incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period is defined as that

period for healing of the injury which continues until the

employee is as far restored as the permanent character of

the injury will permit.  Arkansas Highway and Transp. Dep’t

v. McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993).  The

determination of when the healing period ends is a question

of fact for the Commission.  Thurman v. Clarke Indus., Inc.,

45 Ark. App. 87, 872 S.W.2d 418 (1994). 

In the present matter, the claimant sustained a

compensable injury to her left shoulder on April 22, 2011. 

The claimant testified that the respondents provided

restricted work beginning April 23, 2011.  However, Dr.

Malloy advised the claimant to remain off work beginning May

11, 2011.  The claimant testified that she was unable to

properly use her left arm because of her shoulder injury,

and that she was unable to perform her regular work duties

with one arm.  There are no reports from any treating

physician indicating that the claimant has reached the end
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of a healing period for her compensable injury or that the

claimant is able to return to manual labor work.  The Full

Commission therefore finds that the claimant proved she

remained within a healing period and was totally

incapacitated from earning wages beginning May 11, 2011. 

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant proved by a preponderance of the evidence that she

sustained a compensable injury to her left shoulder on April

22, 2011.  The claimant proved that all of the treatment of

record for her left shoulder, including physical therapy as

recommended by Dr. Tucker, was reasonably necessary in

connection with the compensable injury.  The respondents are

liable for all of the medical treatment of record

recommended and provided for the claimant’s left shoulder. 

The claimant proved that she was entitled to temporary total

disability benefits beginning May 11, 2011 and continuing

until a date yet to be determined.  The claimant’s attorney

is entitled to fees for legal services in accordance with

Ark. Code Ann. §11-9-715(Repl. 2002).  For prevailing on

appeal, the claimant’s attorney is entitled to an additional
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fee of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

finding that the claimant sustained a compensable injury on

April 22, 2011, for which she is entitled to medical and

indemnity benefits.  Based upon my de novo review, without

giving the benefit of the doubt to either party, I find that

the claimant has failed to meet her burden of proof.

          The claimant has the burden of proving by a

preponderance of the evidence the compensability of her

claim. Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d 593

(1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d

845 (1995).  For the claimant to establish a compensable

injury as a result of a specific incident which is
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identifiable by time and place of occurrence, the following

requirements of Ark. Code. Ann. § 11-9-102(4)(A)(Supp.

2005), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in a

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code. Ann. § 11-9-

102(16), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence. See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002). If the

claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied. 

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997), see also Reed v. ConAgra Frozen

Foods, Full Commission Opinion, February 2, 1995 (Claim No.
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E317744.  Medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty. 

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).  Finally, conjecture and speculation, even if

plausible, cannot take the place of proof. Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Constr. Co., et al v. Herndon, 264 Ark. 791,

575 S.W.2d 155 (1979); Arkansas Methodist Hosp. v. Adams, 43

Ark. App. 1, 858 S.W.2d 125 (1993).     

          It is undisputed that the claimant underwent

surgery on her left shoulder in October 2010.  The claimant

was involved in a motor vehicle accident in February 2010. 

On August 4, 2010, she sought treatment from Dr. D’Orsay

Bryant for neck and left shoulder pain.  At that time, Dr.

Bryant assessed the claimant with (1) Sever cervical strain

with possible disc disease; (2) Left shoulder

musculoskeletal strain; and (3) Left shoulder impingement

syndrome with possible rotator cuff injury.  An MRI of the

left shoulder was ordered, however, the results of this MRI

were not introduced into evidence.  On October 22, 2010, Dr.

Bryant performed a left shoulder arthroscopic subacromial

decompression with acromioplasty and an open excision of the
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distal clavicle.  In his operative notes, Dr. Bryant

described the procedure in pertinent part as follows:

...The patient did have a thickened
fibrotic bursa.  Lateral portal was
established.  Shaver was used to remove
the bursal tissue.  The acromioplasty
was then performed using the
shaver....Using the saw and osteotome,
the distal clavicle was removed without
difficulty...

          Initially, the claimant reported post operatively

that she was without complaints.  However, by November 19,

2010, the claimant began to complain of increased pain in

the posterior trapezial region.  By December 10, 2010, the

claimant was complaining of intermittent shoulder pain.  At

that time, the claimant was advised to exercise her shoulder

more prior to returning to work.  On January 4, 2011, the

claimant was seen at the Strong Community Health Center to

obtain a release to return to work, wherein she advised that

her shoulder still hurts when lifting over 10 lbs.  

          The claimant contends that she sustained a

compensable injury on April 22, 2011, when she was lifting

wood and her shoulder popped.  On the AR-N, the claimant

wrote that pain surged through her shoulder at that time. 

The Incident Worksheet indicates that she described the

incident as pain in her left shoulder from a pre-existing
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non work related problem.  The superintendent’s comments

regarding the root causes of the incident specifically

states “Pre-existing condition was aggravated while EE was

picking up veneer at Dump Gates.”  The Safety Management

System Employee/Witness Statement which appears to have been

completed and signed by the claimant states “picking up wet

wood under dumpgrates - - pre existing injury.”  

          The claimant was examined at the Family Clinic of

Ashley County on May 11, 2011, with complaints of left

shoulder pain.  The treating physician noted findings of

tender trapezious, deltoid, bicep and positive impingement. 

He placed the claimant in a sling and recommended an

orthopedic consult at that time.   On May 31, 2011, the

claimant was seen at the Strong Community Health Center and

x-rays were taken of her left shoulder.  This objective

diagnostic test revealed “Grade one left acromioclavicular

separation as evidenced by 13mm of horizontal distant(sic)

between the left clavicle and left acromion.  No fractures

are appreciated.”  

          On July 1, 2011, the claimant was seen by Dr.

Dhaya Kutnikar with complaints of pain in shoulder down to

the elbow and left sided neck pain.  Dr. Kutnikar assessed
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the claimant with shoulder pain and prescribed pain

medication.  

          On July 5, 2011, the claimant began treatment with

Dr. James Tucker with Arkansas Specialty Orthopaedics.  In

the Patient Questionnaire completed by the claimant, she

described her injury as follows, “shoulder popped, makes +

feels popping, sharp pains stiffing up my neck as well,

keeps headaches, numbs and tingles in left hand and fingers,

fingers stay cold... pain is occurring down the arm to the

elbow.”  In his initial evaluation report Dr. Tucker noted:

She is a 35-year-old female who presents
with left shoulder pain which began in
April.  She has had previous shoulder
surgery by Dr. D’orsay Bryant.  She
appears to have had a Mumford and
acromioplasty done in October of last
year.  She had a pop in March and felt
intense pain in the neck and shoulder
radiating down the arm.  She had
developed numbness predominantly in the
ulnar nerve distribution.  She does have
a slightly limited range of motion in
the C-spine today.  She has a positive
Spuling’s test.  She has a positive
impingement sign today.  Active
compression test is plus/minus.  No
internal or external rotation lag sign. 
Skin is intact.  She has well healed
surgical scars over the left shoulder. 
She has decreased sensation over the
ulnar nerve distribution.  She does have
a positive Phalen’s test, however.
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          Dr. Tucker ordered x-rays which he read as showing

“a very generous distal clavicle resection, approximately

1.5 cm and adequate acromioplasty.  No signs of any

arthritic changes.”  An MRI of the left shoulder performed

on August 16, 2011, revealed “Postoperative changes in the

lateral end of the clavicle.  No evidence of rotator cuff

tendon tear or labral tear.”  In an office visit report of

that same date, Dr. Tucker noted that the claimant’s EMG

revealed mild carpal tunnel syndrome.  With regard to the

claimant’s shoulder, Dr. Tucker stated that he reviewed the

claimant’s films with his colleague, Dr. Pearce, and

concluded that her shoulder pain “is secondary to overly

aggressive resection of the distal clavicle.  She now has

shoulder girdle instability.”  Dr. Tucker advised that the

only treatment option was physical therapy to strengthen the

scapular stabilizers.  

          On September 27, 2011, the claimant was seen by

Dr. Tucker inquiring into whether her shoulder condition was

secondary to her work-related incident.  To which Dr. Tucker

wrote in his office visit notes:

I really have no indication about any of
her prior history and really have none
of Dr. ______ notes, which makes it very
difficult, if not impossible, to address
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this.  She has had difficulty getting
into physical therapy which at this
point, I think is inhibiting her
recovery.  I discussed this with her at
length today.  I think she has some
shoulder instability secondary to her
distal clavicle resection and the only
treatment that is really going to have a
positive effect on this is physical
therapy.  

          In finding that the claimant sustained a

compensable injury, the majority has ignored Dr. Tucker’s

causation opinion that the claimant’s present problems are

the result of an overly aggressive distal clavicle resection

and found that the claimant’s shoulder pain and instability

is causally related to the April 22, 2012, work-related

incident.  In reaching this finding, the majority has failed

to provide any basis for rejecting the only medical opinion

of record.  While the Commission has the authority to accept

or reject a medical opinion and the authority to determine

its probative value, we have been cautioned by the Courts

that our determinations cannot be arbitrarily made. 

Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witness’s testimony. 

Reeder v. Rheem Mfg. Co., 38 Ark. App. 248, 832 S.W.2d 505

(1992).  The Commission is entitled to review the basis for

the medical opinion in deciding the weight and credibility
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of the opinion and the medical evidence.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467

(2000). However, the Commission may not arbitrarily

disregard medical evidence or the testimony of any witness. 

Hill v. Baptist Med. Ctr., 74 Ark. App 250, 48 S.W.3d 544

(2001).  

          The majority relied upon the May 31, 2011, x-ray

which showed “a 13mm horizontal separation of the left

acromion and left clavicle consistent with a grade one

acromioclavicular dislocation” to find objective medical

findings of an injury.  Without any medical support, the

majority finds that this “horizontal separation” is causally

related to the claimant’s work-related incident of April 22,

2011.  In reaching this finding, the majority finds that the

medical evidence does not demonstrate that this finding was

causally related to the claimant’s previous motor vehicle

accident or to the pre-existing condition in the claimant’s

shoulder.  The majority also noted that the separation was

not shown prior to the April 22, 2011, incident.  However,

the majority ignores or overlooks the fact that this finding

is related to the claimant’s left shoulder arthroscopic

subacromial decompression with acromioplasty and an open
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excision of the distal clavicle.  The majority latches onto

the fact that no post surgical x-rays were performed thus,

the horizontal separation was not present.  Such a findings

requires speculation and conjecture as the very nature of a

subacromial decompression with acromioplasty and an open

excision of the distal clavicle is the shaving and removing

of portions of the anterior hook of the acromion and the

shaving and removing of the distal clavicle so as to leave a

gap or horizontal separation between the distal clavicle and

the acromion.  Given the operative report stating that the

acromioplasty was performed and the distal clavicle was

removed, a post operative or pre-work-related incident x-ray

is not necessary to find that separation between the

acromion and distal clavicle exists.  Accordingly, while no

x-rays were taken to show this separation prior to the April

22, 2011, incident, the operative report, in and of itself,

proves the existence of this separation subsequent to the

claimant’s surgery.  More importantly, none of claimant’s

treating physician’s causally related this finding to the

incident at work on April 22nd.  Rather, all the medical

evidence supports a finding that the claimant’s shoulder

problems are related to her surgery and not to any work
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related incident.  Contrary to the majority’s simplistic

reasoning, the mere fact that the claimant was diagnosed

with shoulder instability after the work related incident

does not mean that the shoulder instability is the result of

such incident and not the overly aggressive resection

surgery. 

          Accordingly, while there are objective medical

findings of shoulder instability in the record, I cannot

find that these medical findings are causally related to the

April 22, 2011, incident at work.  Based upon my de novo

review of the record, I find that all the evidence weighs in

favor of finding that the claimant’s shoulder problems are

directly and causally related to her pre-existing condition

and are, therefore, not compensable. 

                                 
KAREN H. MCKINNEY, COMMISSIONER


