BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F811104

ALBERT R WRI GHT,
EMPLOYEE CLAI MANT

ST. VI NCENT DOCTORS HGOSPI TAL,
EMPLOYER RESPONDENT

| NDEMNI TY | NSURANCE CO
OF NORTH AMERI CA,
| NSURANCE CARRI ER RESPONDENT

ORDER FI LED APRIL 27, 2011

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GEORGE BAI LEY,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE M CHAEL E. RYBURN,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned in part,
reversed in part.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed February 12, 2010. The admnistrative |aw
j udge found that the claimnt proved he was entitled to
addi tional nedical treatnent. The administrative |aw judge
found that the clainmant had sustai ned 19% anat om ca

i mpai rment and 30% wage-| oss disability. After review ng
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the entire record de novo, the Full Conm ssion affirns the
adm nistrative law judge's finding that the clai mant proved
he was entitled to additional nedical treatnment. W reverse
the adm nistrative |aw judge’s finding that the clai nant
proved he sustai ned perrmanent anatonical inpairnment or wage-
|l oss disability as a result of the claimant’s conpensabl e
i njury.
. H STORY

Al bert R Wight, age 74, testified that he becane
enployed with St. Vincent in 2007. The claimant testified
that he was a therapist and staffing coordinator. The
parties stipulated that the clai mant sustained a conpensabl e
injury on Septenber 25, 2008. The claimant testified that
he stepped out of an elevator and “went down approxi mately
15 inches....ny full weight hit on ny left foot and ny |eft
leg....l swung ny body around to bring ny bal ance back, and
when | did, then, ny right leg and foot jamred down on the
floor. It hurt and it hurt severely.” An energency
physi cian record dated Septenber 25, 2008 indicated that the
claimant “stunbled exiting elevator,” and that the cl ai mant
conpl ai ned of back pain and bilateral hip pain. X-rays of

the claimant’s | unbosacral spine showed “DID’ and
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“spondyl osis” with a handwitten notation, “pelvis neg.”
The dinical Inpression was “Acute Myofascial Strain
| unbar.”
An x-ray of the claimant’s pelvis was done on Septenber
25, 2008, with the follow ng findings:
No acute fracture or dislocation. Ring densities
are seen in the right ischiumprobably from
enchondroma. There are degenerative changes. The
hi ps are well seated.
OPI NI ON:
No acute fracture.
An x-ray of the claimant’s |unbosacral spine was done
on Septenber 25, 2008, with the follow ng findings:
No acute fracture, dislocation, or bone
destruction. There are degenerative changes and
ost eopeni a.
OPI NI ON -
No acute fracture.
A Return To Work/ School Permit dated Septenber 25, 2008
i ndi cated that the claimnt could return to work on
Sept enber 27, 2008. The clainmant testified that he returned
to work at |ight duty.
The record indicates that Dr. Scott Carle saw the
cl ai mant on Cctober 15, 2008 and di agnosed Lunbar Strain,
Pain in Joint Involving Lower Leg, and Di sturbance O Skin

Sensat i on. Dr. Carle returned the claimnt to work on
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Cct ober 15, 2008 with restrictions of no lifting over 20
pounds. The clai mant was prescri bed physical therapy.
An MRl of the claimant’s |unbar spine was done on

Cct ober 22, 2008, with the follow ng findings:

Al'ignment of the |unbar spine is normal. The
vertebral bodies are of normal height. Marrow
signal is normal. The conus is unrenarkabl e.

The L1-2 and L2-3 discs denonstrate nornmal signal
wi t hout degeneration. No significant disc bul ge
or herniation is identified at these |evels.

At the L3-L4 level there is degenerative disc with
sone | oss of disc space height. There is diffuse
di sc bulge or protrusion at this level. There is
al so facetal and |iganentous hypertrophy at this

| evel . The conbination of these findings does
produce spinal stenosis at this |level. Foram na
are patent.

At the L4-L5 level there is degenerative disc with
| oss of disc signal and disc space height. There
is diffuse disc bulge. There is mld to noderate
facet and |iganmentous hypertrophy. Foram na are
pat ent .

At the L5-S1 level there is degenerative disc with
m ninmal diffuse disc bulge. No focal disc
herniation is noted. Foram na are patent.

| MPRESSI ON -

Spi nal stenosis at L3-L4 due to a conbination of
di ffuse disc protrusion as well as facetal and

| i gament ous hypertrophy.

Degenerative discs fromL3 through S1.
Di sc bul ges at L4-L5 and L5-S1.
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El ectrodi agnostic testing was al so done on Cctober 22,

2008:

This is a 72-year-old man who tw sted his back in
| ate Septenber. He has had a history of polio as
a young man. He has had | ower extremty cranping
and and sone intermttent paresthesias....

| MPRESSI ON:

1. Normal notor nerve conduction velocities and

| atencies in the tibial nerves bilaterally and in
the | eft peroneal nerve.

2. There is some mld reduction in anplitude of
the right peroneal nerve and a prol onged distal

| at ency. However, the conduction is wthin nornmal
limts.

3. The inability to obtain sensory responses in a
patient of this age cannot definitely be

I nterpreted as pat hol ogi cal .

4. There is evidence of chronic denervation with
partial reinnervations seen bilaterally in the

di stributions of the L4, L5, S1, S2 on the left,
and L5, S1, S2 on the right.

5. There is evidence of acute denervation seen in
the distribution of L5 Sl1, S2 bilaterally.

COMVENT:

The above findi ngs woul d suggest sonme chronic
denervation, which may be related to the patient’s
previ ous diagnosis of polio. There is, however,
acute denervation seen in the nuscles innervated
by nerve roots L5, Sl1, S2 bilaterally.

A Physician Activity Status Report dated October 23,
2008 indicated, “Regular Activity - Released fromcare.
Return to regular duty on 10/23/08.”

Dr. James W Bryan exam ned the cl aimant and reported

on Decenber 18, 2008:



Wi ght

F811104 6

M. Wight is a 72-year-old psychiatric soci al

wor ker who presents with a 3-nonth history of pain
with the acute onset when he stepped off an

el evator car which had not reached the |evel of
his floor dropping himan estimted 15 i nches

onto one of his legs with the i medi ate onset of
pai n and shooting burning pains into both | ower
extremties. Subsequently he devel oped pain
ascending up into the mdthoracic and | ower
cervical spine. He was evaluated at the Concentra
Medical Cdinic and a workup ensued includi ng M
scan and neurodi agnostic studi es, which are

avai lable for ny review He had just 4 visits of
physi cal therapy and felt some slight benefit.

Hi s past history is significant for polio in 1957,
a very mld case, but a suspicion of postpolio
syndronme in his 40s. He has al so had | unbar
degenerative di sk di sease and had a | am nectony
perfornmed by Dr. Ron WIllians (level not

speci fied) and had recovered conpletely fromthis
bef ore experiencing sone recent disconfort. He is
concerned that he may have re-injured a cervica
disk with his recent injury.

The neur odi agnostic studies perforned by Dr.

El aine Wlson at St. Vincent Medical Center

10/ 22/ 2008 di d show sone acute changes in the L5,
S1, and S2 nerve roots bilaterally overlying

evi dence for chronic neuropathy at these |evels
consistent with his previous diagnosis of polio.
The MRI scan showed spinal stenosis at L3-4 and
di sk bulging at L4-5 and L5-S1. Plain filns of

t he abdonen performed at the tinme of the injury
were interpreted as normal. No clinical

| aboratory testing has been done to nmy know edge.

The patient states that he has m ssed mnimal work
because of his injury. He recounts that only in
one ot her episode during his life has he
experienced the excruciating degree of pain he
felt at the time of the injury and in the days
that followed....
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Habits: Pipe snmoker for 50 years, |ow al cohol

i ntake. Nonphysical job. He is not highly
physically active outside of his work. He is able
to drive and requires no assistance from others
with ADLs or work....

IMPRESSION

1. Lunbar sprain, bilateral sacroiliac sprains,
and | unbar neuropraxia. Wthin a reasonable
degree of nedical certainty the constellation of
synptonms is consistent with his report of stepoff-
inpact injury. Contributing factors to the
severity and chronicity of his synptons include
hi s underlying spinal stenosis. The acuity of

t he di sk bul ges cannot be determ ned.

2. Likely propagation of preexisting but
asynptomatic cervical degenerative disk di sease.

Dr. Bryan recomended epidural injections and
addi ti onal physical therapy. Dr. Bryan stated, “4. He is
cleared to return to limted duty this date, 12/18/2008. |
anticipate a return to his normal duties, w thout
restrictions, in 4 weeks and I am hopeful that his claimcan
be closed within 2 nonths with good response to the
treatnent plan outlined above.”

Dr. Bryant Turbeville performed epidural steroid
i njections on January 16, 2009, February 2, 2009, and March
13, 2009. The claimant followed up with Dr. Bryan on March
20, 2009: “He has conpleted a course of 3 |unbar epidural
steroid injections for lunbar radiculitis. H's pain cycle

broke after the second one. He has not required separate
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i njections of the sacroiliac joints according to the
anesthesia notes. He rates his pain at 2/10 with no pain
referring to the legs any longer. He is retiring fromwork
this nmonth and renmains on limted duty.” Dr. Bryan's
i npression was “1. Excellent response to | unbar epidural
steroid injections. 2. Partial resolution of his
sacroiliac sprain synptonms. PLAN. Continue limted duty for
1 nonth, observe his condition, and return in 1 nmonth in
hopes of closing his claim | anticipate mninmal or no
per manent partial inpairnent.”
The cl ai mant continued followup visits with Dr. Bryan
The claimant’s testinony indicated that he began worKking
part-time for the respondent-enployer in April 2009. The
claimant testified that his |last pay period for the
respondents ended on June 5, 2009.
Dr. Phillip R Kravetz exam ned the claimant on June
11, 2009:
The patient is a 72-year-old gentleman sent here
for consultation by his worknen s conpensati on
carrier. The patient has seen Dr. Janes Bryan,
a famly practice sports physician. The patient
had a work-related injury back on 09/25/2008. The
patient had a m sstep after comng off an
el evator. He had the acute onset of back pain and
| eg radi cul opathy. The |eg radicul opathy is |eft

greater than right. He would say it is sonewhere
around a 50/50 split between the two. The patient
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does have a little bit nore conplicated nedical

hi story, having had a history of polio when he was
young. He deni es having some recent problens;
however, he does state that since this incident he
has had not just pain, but really his biggest
conplaint at this time is sort of a fatigue type
of weakness in his back and in his legs....

There is an MRl of the |unbosacral spine avail abl e
for review MR was performed at St. Vincent
Health System The study is dated 10/22/2008.
There is a separate attached report. The study
does show at L3-4 spinal stenosis due to anterior
and posterior degenerative changes. L4-5 shows a
simlar finding. L5-S1 shows sone mld bilateral
foram nal narrowi ng due primarily to the
spondyl ol i st hesi s.

ASSESSMENT:

1. Chronic back pain with | eg radi cul opat hy.
2. Possible post-polio syndrone.

3. Multilevel |unbosacral spinal stenosis.

4. Spondylolisthesis L3 on L4 and L5 on S1.

PLAN: At this tine | had a |l engthy discussion with
the patient. W went over his studies and really
went over all the different treatnent options in
detail. It is inpossible to say, of course, what
his exact anatomic injury is, although | suspect
either all or very close to all the findings we
see on imgi ng studies were there before he ever
had his injury. W would say that the injury,
therefore, has aggravated his conplaints, rather
than actually cause particularly a change in the
anatony. To nmeke things nore conplicated is the
hi story of polio and sonme of this general fatigue
and weakness in his back and legs | would say is
probably also related to the polio. Wether or
not this was set off by the injury, again, is

i npossible to say. Utinmately the patient does
descri be his conplaints as having started after
the incident and, therefore, it does seem
reasonabl e for treatnent. As far as what he has
left, I think surgery can be an option; however,
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surgery woul d probably be first and forenost, nost
successful for radicul opathy, which typically
is going to be nore pain than just general

fati gue-weakness. | think it certainly could help
this. The surgery itself is certainly not
reliable for back pain. | did go over what

surgery would entail and, given the different
anatom cal factors, there is no question it is a
conbi nati on of deconpression and fusion. H's
conplaints involve multiple nerve root |evels,
which certainly include L4, L5, and Sl1 and,
therefore, if surgery was done at sonme point, it
woul d certainly include all three levels
anatomcally of L3-4, L4-5, L5-S1. At this point,
the patient states he clearly has no interest in
surgery....M suggestion for himis to go back and
see Dr. Bryan to have himdo an inpairnment rating.
Technically, one would say that the patient has
reached maxi mum nedi cal i nprovenment, given that
there is no additional treatnent that he is

pl anni ng and certainly | would say other than
time, hopefully show ng sone inprovenent, the
patient has reached that point...

Bryan reported on July 24, 2009:

| amin receipt of the letter fromKathy Prince,
Cl ai m Coordi nator, dated 07/15/2009 requesting an
i mpai rment rating and opinion on the condition

of claimant Al bert Wight. His diagnhosis is

| umbar sprain, sacroiliac sprain, spinal stenosis,
| umbar degenerative joint disease and | unbar
degenerative disk disease. Hi's current condition
is that he has subjective weakness in his left |eg
t hat was not present before his injury. He has
occasional noderate pain in the | ow back and pain
| ocalized to the left sacroiliac notch. His
notion remains restricted to | ess than before the
accident. He has gained partial inprovenent from
a course of |unbar epidural steroid injections
conpl eted 03/13/2009 and he has had nmultiple
courses of physical therapy....
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PLAN:

1. He has reached maxi num nedi cal inprovenent at
this time, although consideration could be given
for a trial of lunbar facet injections to see if
this breaks his pain cycle. Additionally the |eft
sacroiliac joint could be injected. | wll have
himvisit with nmy associate, Dr. Bryant
Turbeville, to discuss these, but since it has
been just 4 nonths since his |ast |unbar epidural
steroid injection, this may need to be del ayed.

2. If no further care is provided then an

i mpai rment rating, based on the Guides to the
Evaluation of Permanent Impairment, Fourth
Edition, is given. The follow ng considerations
where (sic) given: H's DRE functional inpairnent,
t he objective findings of spondylolisthesis and 3-
| evel degenerative disk disease, with the absence
of radicular signs or atrophy. Range of notion
assessnents were not considered. Using 7% whol e
person inpairnment for his spondylolisthesis, 7%
sumtotal of 3-1evel degenerative di sk disease

wi t hout radi cul opat hy, and DRE category Il (m nor
i mpai rnment) and using the Conmbi ned Val ues Chart on
Page 322, | arrived at a whol e person inpairnent
of 19%

3. | will await the response fromthe carrier
regar di ng subsequent care.

A pre-hearing order was filed on Septenber 15, 2009.
The cl ai mant cont ended, anong ot her things, that he was
entitled to reasonably necessary nedi cal treatnent,
anatomi cal inpairnment in the amount of 19% and wage-| oss
disability in the amount of 75% The respondents contended,
anong ot her things, that the claimant had “no PPD of which
the major cause was the injury at work.” The parties

eventual ly agreed to litigate the follow ng issues: nedica
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benefits; permanent physical inpairnment; wage | oss/ permanent
partial disability; and fees for |egal services.
Dr. Jamie D. Howard stated on Novenber 10, 2009:

This letter is being witten on behalf of ny
patient, Albert Wight. He has been ny patient
for nore than 10 years and has not had a
significant inpairnment before Septenber 2008. M.
Wi ght has had occasional mld problens with | ow
back pain. Never did it sound |ike radicular pain
or pain fromnerve damage. Hi s neurol ogi c examns
and straight leg raising test as well as gaits
were always nornmal. The pain always resol ved

wi t hout much nore intervention than rest and mld
anal gesi cs.

There has never been any objective finding that
woul d support that the polio he [had] in 1957
damaged his back. Especially there is no reason
to suspect that his current back pain problemis
linked to his past history of polio. His
functional status has not been significantly
affected if at all by polio. Based on his

history, | amaware that he has been an avid
exerci ser and out doorsman w t hout any
difficulty.

An administrative law judge filed an opinion on
February 12, 2010. The adm nistrative |aw judge found,
anong ot her things, that continued nedical treatnment was
reasonably necessary. The adm nistrative |aw judge found
t hat the cl ai mant sustai ned pernmanent anatom cal i npairnent
in the amount of 19% and wage-1oss disability in the anount
of 30%

The respondents appeal to the Full Comm ssion.
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1. ADIJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
cl ai mant must prove by a preponderance of the evidence that
he is entitled to additional nedical treatment. wal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153
(2003). What constitutes reasonably necessary nedi cal
treatment is a question of fact for the Comm ssion.
Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205 S.W3d
181 (2005).

An administrative |law judge found in the present
matter, “5. The evidence preponderates that the clai mant
continues to require nedical treatnent in connection with
[the] Septenber 25, 2008, conpensable injury and for which
respondent renains |iable. Respondent shall pay al
reasonabl e hospital and nedi cal expenses arising out of the
conpensabl e i njury of Septenber 25, 2008.” The Ful
Commi ssion finds that the claimant proved he was entitled to

additional injection treatnment as recommended by Dr. Bryan
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The parties stipulated that the clainmant sustained a
conpensabl e i njury on Septenber 25, 2008. The cl ai nant
testified that he fell approxinmately 15 inches after
stepping off an elevator. The claimant received energency
treatment on Septenber 25, 2008 and was di agnosed with an
acute lunbar nyofascial strain.

The cl ai mant recei ved conservative treatnment including
physi cal therapy. Pursuant to Dr. Bryan’s recomrendati on,
the claimant received three epidural steroid injections from
Dr. Turbeville. Dr. Bryan noted on March 20, 2009 that
injection treatnment had reduced the claimant’s conpl aints of
pain. However, the claimant subsequently reported that his
condi tion began worseni ng, and the assessnent of Dr. Kravetz
on June 11, 2009 included “1. Chronic back pain with | eg
radi cul opathy.” Dr. Kravetz opined that surgery woul d be
“most successful for radicul opathy” but would not be
“reliable for back pain.” Dr. Kravetz also noted that the
claimant was not interested in surgery. Dr. Bryan reported
on July 24, 2009 that the claimnt’s diagnosis was | unbar
sprain, sacroiliac sprain, spinal stenosis, |unbar
degenerative joint disease and | unbar degenerative di sk

di sease
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Dr. Bryan stated on July 24, 2009 that the claimant had
reached maxi mum nedi cal inprovenent. The adnministrative |aw
j udge found that the claimnt “reached the end of his
heal i ng period on July 24, 2009[.]” The claimant does not
appeal that finding. Dr. Bryan opined that a trial of
| umbar facet injections or a sacroiliac joint injection
could benefit the claimant. A claimant nay be entitled to
ongoi ng nedi cal treatnent after the healing period has
ended, if the nedical treatnent is geared toward nanagenent
of the claimant’s injury. Patchell v. Wal-Mart Stores,
Inc., 86 Ark. App. 230, 184 S.W3d 31 (2004), citing
Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S. W 2d
845 (1983). In the present matter, the Full Conm ssion
finds that the claimnt proved he was entitled to a
consideration of additional injection treatnent as
recomended by Dr. Bryan on July 24, 2009. W find that the
claimant proved Dr. Bryan's treatnent recommendations stated
on July 24, 2009 were reasonably necessary in connection
wi th the conpensable injury.

B. Anaton cal | npairnent

Per manent inpairnment, which is usually a nedical

condition, is any permanent functional or anatom cal |oss
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remai ning after the healing period has been reached.
Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W2d 216
(1969). Act 796 of 1993, as codified at Ark. Code Ann. 811-
9-102(4)(F)(1i)(Repl. 2002), provides:
(ii)(a) Permanent benefits shall be awarded only
upon a determ nation that the conpensable injury
was the maj or cause of the disability or
i mpai r ment .
(b) If any conpensable injury conbines with a
preexi sting disease or condition or the natural
process of aging to cause or prolong disability or
a need for treatnent, pernmanent benefits shall be
payabl e for the resultant condition only if
the conpensable injury is the nmajor cause of the
permanent disability or need for treatnent.

“Maj or cause” neans “nore than fifty percent (50% of
the cause,” and a finding of najor cause shall be
establ i shed according to the preponderance of the evidence.
Ark. Code Ann. 811-9-102(14)(Repl. 2002). Preponderance of
t he evi dence neans the evidence having greater weight or
convincing force. Smith v. Magnet Cove Barium Corp., 212
Ark. 491, 206 S.W2d 442 (1947).

Any determ nation of the existence or extent of
physi cal inpairnment shall be supported by objective and
measur abl e physical or nental findings. Ark. Code Ann. 811-
9-102(c)(1)(B) (Repl. 2002). Ark. Code Ann. 811-9-

102(16) (Repl . 2002) provides:
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(A (i) “Cbjective findings” are those findings
i ch cannot come under the voluntary control of
he patient.

t

(1i) Wen determ ning physical or anatom cal

i mpai rment, neither a physician, any other nedical
provi der, an admnistrative |aw judge, the
Wor kers’ Conpensati on Comm ssion, nor the courts
may consi der conplaints of pain; for the purpose
of maki ng physical or anatom cal i npairnment
ratings to the spine, straight-leg-raising tests
or range-of-notion tests shall not be consi dered
obj ective findings.
(B) Medical opinions addressing conpensability and
per manent inpairnent nust be stated within a
reasonabl e degree of nedical certainty][.]

It is the duty of the Conm ssion to translate evidence
into findings of fact. Johnson v. General Dynamics, 46 Ark.
App. 188, 878 S.W2d 411 (1994). The Comm ssion has adopted
the Guides to the Evaluation of Permanent Impairment (4'"
ed. 1993) to be used in assessing anatom cal inpairnent.

See Ark. Code Ann. 811-9-522(g)(Repl. 2002); workers’
Compensation Laws And Rules, Rul e 099. 34.

An administrative |law judge found in the present
matter, “3. The claimant reached the end of his healing
period on July 24, 2009, with a residual anatom cal
i mpairment in the anount of 19%to the body as a whole.”

The Full Comm ssion reverses this finding. W find that the
claimant did not prove that he sustained any pernmanent

anatomi cal inpairment as a result of the conpensable injury.
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The parties stipulated that the clainmant sustained a
conpensabl e i njury on Septenber 25, 2008. The cl ai nant
testified that he stepped out of an elevator and fel
approximately 15 inches. An x-ray of the claimant’s pelvis
on Septenber 25, 2008 showed degenerative changes but no
acute fracture. The findings froman x-ray of the
clai mant’ s | unbosacral spine on Septenber 25, 2008 were “No
acute fracture, dislocation, or bone destruction. There are
degenerative changes and osteopenia. OPINION - No acute
fracture.” The claimant was di agnosed with acute | unbar
myof asci al strain.

An MRl of the claimant’s |unbar spine was perforned on
Cct ober 22, 2008. The inpression was spinal stenosis at L3-
L4, degenerative discs fromL3 through S1, and di sc bul ges
at L4-L5 and L5-S1. Dr. Bryan began treating the clai mant
on Decenber 18, 2008. Dr. Bryan reviewed the |unbar MR and
noted, “The acuity of the disk bul ges cannot be determ ned.”
Dr. Bryan reported on March 20, 2009, “I anticipate m ninmal
or no permanent partial inpairnent.” The assessment of Dr.
Kravetz on June 11, 2009 was chronic back pain, possible
post-polio syndronme, nmultilevel spinal stenosis, and | unbar

spondyl ol i sthesis. Dr. Kravetz did not opine that the
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findings of stenosis and spondylolisthesis were a result of
t he Septenber 25, 2008 accidental injury. Dr. Kravetz in
fact stated, “It is inpossible to say, of course, what his
exact anatomic injury is, although | suspect either all or
close to all the findings we see on imagi ng studies were
there before he ever had his injury. W would say that the
injury, therefore, has aggravated his conplaints, rather
than actually cause particularly a change in the anatony.”
Dr. Bryan assigned the claimant a 19% whol e- person
i mpai rment on July 24, 2009, based on Dr. Bryan’'s
interpretation of the Combined Values Chart of the Guides at
p. 322. The Comm ssion has the authority to accept or
reject a nedical opinion and the authority to determne its
probative value. Poulan Weed Eater v. Marshall, 79 Ark.
App. 129, 84 S.W3d 878 (2002). In the present matter, the
preponderance of the evidence does not support Dr. Bryan's
finding that the claimant sustained a 19% whol e- person
I npai rment. The Full Conm ssion attaches nore significant
evidentiary weight to the findings of Dr. Kravetz, who
opi ned that there had not been a change in the claimant’s
anatony as a result of the conpensable injury. W reiterate

the opinion of Dr. Kravetz, i.e., “l suspect either all or
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very close to all the findings we see on imagi ng studies
were there before he ever had his injury. W would say that
the injury, therefore, has aggravated his conplaints, rather
than actually cause a change in the anatony.”

The Full Conmi ssion finds that the instant claimnt did
not prove by a preponderance of the evidence that the
Sept enber 25, 2008 conpensable injury was the mmj or cause of
any percentage or degree of permanent physical inpairnent.
The claimant did not prove that he sustained any percentage
or degree of pernmanent physical inpairnent which was
supported by objective and nmeasurabl e physical findings.
The preponderance of the evidence does not denonstrate that
t he cl ai mant sustai ned any permanent structural or physical
damage to his back or |unbar spine as a result of the
Sept enber 25, 2008 conpensable injury. The
el ectrodi agnostic testing carried out on Cctober 22, 2008
was not probative evidence denonstrating any percentage or
degree of permanent physical inpairnent as a result of the
conpensabl e injury. The Novenmber 10, 2009 |etter of Dr.
Howar d was not probative evidence denonstrating any
per cent age or degree of pernmanent physical inpairnent as a

result of the conpensable injury.
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Based on our de novo review of the entire record
currently before us, the Full Comm ssion finds that the
cl ai mant proved he was entitled to additional nedical
treatment as outlined in Dr. Bryan’s July 24, 2009 report.
The claimant did not prove by a preponderance of the
evi dence that the Septenber 25, 2008 conpensable injury was
t he maj or cause of any percentage or degree of pernmanent
physical inpairment. W therefore affirmthe admnistrative
| aw judge in part and reverse in part. Because the clai mant
did not prove that he sustained any percentage or degree of
per manent physical inmpairnent as a result of the conpensable
injury, the claimant also did not prove he was entitled to
any percentage of wage-loss disability. See Wal-Mart
Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W3d 882 (2000).
The cl ai mant does not contend that he is entitled to
permanent total disability benefits. See Rutherford v. Mid-
Delta Cmty. Servs., Inc., 102 Ark. App. 317, 285 S.W3d 248
(2008) .

For prevailing on the issue of additional nedical
treatment, the claimant’s attorney is entitled to a fee of
five hundred dollars ($500), pursuant to Ark. Code Ann. 811-
9- 715(b) (Repl . 2002).



Wight - F811104 22

I T 1S SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

After ny de novo review of the entire record,
concur with the najority opinion that the claimant proved
his entitlenent to additional nedical treatnment; however, |
nmust respectfully dissent fromthe najority opinion’s
finding that the clainmant failed to prove that he sustained
per manent anat om cal inpairnent or wage-loss disability as a
result of his conpensable injury.

Ark. Code Ann. Sec. 11-9-102(4)(F)(ii)(a) provides
t hat pernmanent benefits shall be awarded only upon a
determ nation that the conpensable injury was the major
cause of the disability or inpairnment. “Mjor cause” is
defined as nore than fifty percent (50% of the cause, and a
finding of major cause shall be established according to a
preponderance of the evidence. Ark. Code Ann Sec. 1-9-
102(14)(A); see Pollard v. Meridian Aggregates, 88 Ark. App.
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1, 193 S.wW3d 738 (2004). Further, Ark. Code Ann. 811-9-
102(4)(F)(ii)(b) provides that if any conpensable injury
conmbines with a preexisting disease or condition or the

nat ural process of aging to cause or prolong disability or a
need for treatnent, permanent benefits shall be payable for
the resultant condition only if the conpensable injury is

t he maj or cause of the permanent disability or need for
treatnent.

I n Needham v. Harvest Foods, 64 Ark. App. 141, 987

S.W2d 141 (1998), a claimant was not entitled to benefits
based upon an inpairnent rating solely for a condition that
predat ed her aggravation, where she did not suffer any
i mpai rment for the conpensabl e aggravati on of the pre-

exi sting condition. In Wal Mart Stores Inc. v. Westbrook

77 Ark. App. 167, 72 S.W3d 889 (2002), the claimant was
entitled to benefits for 3% of the 30% overall inpairnent
rating, where exacting testinony proved that the 3% was
attributed to the conpensable injury at issue. Therefore,
there was no question that the Wal Mart claimant’s | ast
conpensabl e injury was the nmjor cause of the 3% of his

i mpai rment rating.
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In Pollard v. Meridian Aggregates, supra, the

cl ai mant sustai ned a conpensabl e back injury in 2000, for
whi ch his enpl oyer accepted liability. The claimnt had a
pre-existing back condition, which had required two previous
surgeries. The Comm ssion found that the work-rel ated
injury caused the claimant’s pre-existing stenosis, which
had been asynptomatic prior to the work injury of 2000, to
beconme synptomatic and requiring surgery. Notw thstanding
this finding, the Comm ssion denied the claimant’s claimfor
benefits for permanent physical inpairnent, because the 2000
conpensabl e injury was not the major cause of his

i mpai rment, relying on Needhamv. Harvest Foods, 64 Ark.

App. 141, 987 S.W2d 141 (1998). Rather, the Conmi ssion
found that the claimant’s work injury had only aggravated a
pre-existing condition, and had not caused the stenosis

whi ch had eventually led to surgery and pernmanent anatom ca

impairment. Relying on Wl Mart Stores Inc. v. Westbrook,

supra, the Court of Appeals reversed the Comm ssion and
remanded the claimfor a determ nation of benefits. The
doctor in Pollard who gave the inpairnment rating stated that
his "preexisting di sease accounted for 80% of his di sease

process, " but the court noted that this opinion did not
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resol ve whet her or not the conpensable injury was the major
cause of an inpairnment. The court found significant the
facts that the claimant’s back disease did not require
surgery, or any other nedical treatnment, prior to the
conpensabl e aggravati on. Id., 88 Ark. App. at 7.

The claimant suffered a conpensable injury to his
back on Septenber 25, 2008. Prior to that date, the
cl ai mant was active in his enploynment and his private life.
The record shows that while the clainmnt did have
preexi sting conditions in his spine, he was not having
synptonms prior to the injury simlar to the synptons he had
afterwards. The claimant’s activities were not limted
prior to the injury, and he did not require the nedical
treatment or narcotic and other medications prior to the
injury that he required afterwards. He did not have an
inmpairment rating at all before the conpensable injury.

The fact that Dr. Kravetz felt that the claimnt’s
condition pre-existed his work-related injury does not show
that the conpensable injury was not the major cause of the
disability or inmpairment. Prior to Septenber 25, 2008, the
clai mant had no inpairment or disability as a result of his

pre-existing conditions. After the conpensable injury, the
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clai mant did have inpairnment and disability. Therefore, the
i nescapabl e conclusion is that the conpensable injury was
the maj or cause of the claimant’s 19% per nanent anat omi cal
inmpairment rating to the body as a whole, just as it was in

the Pollard, supra, case.

| would award the cl ai mant the 19% per manent
anatom cal inpairnment rating, and 75% wage-| oss benefits
above that rating due to the claimant’s limtations caused
by the injury, including his pain, need for nedications,
injections and further treatnment, restrictions of no lifting
or bending, inability to sit or stand for long, as well as
hi s age.

For the foregoing reasons, | nmust concur with the
majority’s award of additional nedical treatnment, but | nust
respectfully dissent fromthe majority opinion’s denial of

an inpairnment rating and wage-| oss benefits.

PH LI P A. HOOD, Conmm ssi oner



