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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE FREDERI CK S. “RI CK”
SPENCER, Attorney at Law, Muntain Honme, Arkansas.

Respondents No. 1 represented by the HONORABLE CURTI S
NEBBEN, Attorney at Law, Fort Smth, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRI STY L.
KING Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned in part;
reversed in part.

OPI NI ON AND ORDER

The respondents appeal and the cl ai mant cross-appeal s
an admnistrative |aw judge’s opinion filed July 19, 2010.
The administrative |aw judge found that Dr. Hawk was an

aut hori zed treating physician and that the respondents were
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liable for his treatnent. The administrative |aw judge
found that the clainmant failed to prove she was permanently
and totally disabled, but that the clai mant proved she
sust ai ned 20% wage-| oss disability in excess of her 7%
anatom cal inpairnment. After reviewing the entire record de
novo, the Full Commi ssion affirns the admnistrative | aw
judge’s finding that the clai mant proved she sustai ned 20%
wage-|loss disability. W do not affirmthe adm nistrative
| aw judge’s finding that Dr. Hawk’s treatnent was authorized
or the responsibility of the respondents.
. H STORY

Regina Witley, age 61, testified that she attended
school through the ninth grade. M. VWhitley testified that
her enpl oynment history included work at Levi Strauss for
about two years and Harrison Furniture for about one year.
The claimant testified that she graduated from beauty school
in 1978 and thereafter began working in a beauty shop. The
claimant testified that she began working at Wal -Mart in
2005. The parties stipulated that an enpl oynment
rel ati onship existed on or about April 19, 2006, and that
t he cl ai mant sustained a conpensabl e back injury. The

claimant testified that she felt i medi ate pain across her
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back after picking up a 40-50 pound package of rock salt.
The clai mant signed a Form AR-N, Enpl oyee’s Notice O
Injury, on April 19, 2006. The claimant wote on the Form
AR-N that she had injured her back as the result of lifting
50 pounds of rock salt, 25 pounds of soft drinks, and 40
pounds of potting soil.

The clainmant testified that the respondents “took ne to
Dr. Arnstrong” after the accidental injury. Dr. Victor M
Arnmstrong saw the claimant on April 20, 2006 and assessed
“1) Muscul oskel etal | ow back pain with a sciatic conponent.”
The claimant testified on cross-exam nation that she stopped
wor ki ng for the respondent-enpl oyer on about May 18, 2006.
The claimant testified that pain in back precluded her from
wor k duties such as lifting.

The claimant’s exhibits indicate that the claimant
treated with Dr. Janes M Hawk begi nning June 8, 2006. The
claimant testified that Dr. Hawk had been her famly
physician “three or four years before | got hurt.” Dr. Hawk
noted that the claimant had hurt her back at Wal-Mart and
that the claimant had seen Dr. Arnstrong for the work-
related injury. Dr. Hawk’ s assessnent included

hypertensi on, obesity, and “LBP/strain ngnpt per Dr.
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Gal | agher and Dr. Ceola.” The claimant had regularly
schedul ed subsequent followup visits with Dr. Hawk. The
claimant testified on cross-exam nation that Social Security
payed for Dr. Hawk’s treatnent, along wi th Medicare or

Medi cai d.

An MRl of the claimant’s |unbar spine on June 16, 2006
showed a di sk bulge at L4-5 and a herniation at L5-S1. The
claimant’s testinony indicated that Dr. Arnstrong referred
her to Dr. Ceola. The record indicates that Dr. Wade Ceol a
pl anned to performa two-|evel posterior |unbar interbody
fusion on or about July 28, 2006. The clainmant testified,
however, that the respondent-carrier sent her to see Dr.
James B. Bl ankenship. Dr. Blankenship exam ned the cl ai mant
on Septenber 6, 2006:

She was a cashier at Wal Mart and picked up a 30
pound bag of rock salt and felt a snap in her back
with acute onset of |ower back pain and left |eg
pain....The patient has had sone pain nedication
and a week’s worth of nonsteroidal nedications
fromDr. Arnstrong but has had no physical therapy
and no steroid nedication. She has a 60 pack year
hi story of snoking....

She has a lateral disk protrusion at L5-S1 on the
left....l agree with Dr. Ceola if surgical
intervention is entertained that a conplete
facetectony woul d be needed and resulting
arthrodesi s woul d al so be needed. ... She has had

her abdom nal aneurysm evaluated and it is at 3.5
cm The vascul ar specialist in Springfield has
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told her it just needs to be followed. | have
told her to coupling this with her previous heart
probl ens and her wei ght that surgical intervention
needs to be approached with a great deal of
trepidation. She is not overly interested in
havi ng surgery right now anyway, so | have told
her the best thing for us to do is to get

her into an aggressive conservative treatnment
plan....

The cl ai mant began a program of physical therapy on or

about Septenber 7, 2006. Dr. R David Cannon perforned an

L5 epidural injection on Novenber 2, 2006. The cl ai mant

testified that the injection hel ped “naybe for three or four

hours.”

Dr. Bl ankenship reported on Novenber 29, 2006:

Ms. Witley is back in the office today with
essentially no change in her pain conplaints. She
does state that she did get about five hours worth
of relief of her leg pain and significant

I nprovenent in her back pain after the epidura
steroid injection that Dr. Cannon perforned. She
stated unfortunately her pain returned at the sane
degree that it was prior. She has been doi ng her
physi cal therapy and her hone exercises but does
not feel |ike she is making nmuch progress....

| MPRESSI ON: | have told her that | do feel |ike
that her response to her epidural steroid
injection is diagnostic for the lateral disk
protrusion at L5-S1 that | suspected was the
etiology of her leg pain. That being said, she is
rat her adamant right now about not wanting any
surgi cal consideration, and | told her with her
general health conditions and weight that this is
probably a wise stance. | told her that if her
pain was at the point to where she could not
function that surgical intervention is sonething
that could be considered. | told her
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unfortunately that there is not nuch el se we can
[do] for her back at present other than her
continui ng on her exercise program

RECOMMVENDATI ONS: | have reconmmended a functi onal
capacity evaluation to evaluate what she is able
to do or not able to do. | told her it may |ead
us to further treatment nodalities, but it is
likely that until she wants to consider surgical
intervention that there is really nothing el se

that | amgoing to have to offer her. | wll
review her FCE and then nake a statement at that
time concerning MM, inpairnment and restrictions.

She agrees to this plan.

The claimant participated in a Functional Capacity

Eval uati on on Decenber 5, 2006. The follow ng

recommendat i ons were given:

Based upon the results of this evaluation, M.
VWiitley is able to performwork to the sedentary
physi cal demands | evel. Her previous job was
classified by the “Dictionary of COccupati onal
Titles” as being in the light physical denands

|l evel. After talking with the client, she may
have to lift up to 50 pounds on a rare occasion.
She is able to lift to the sedentary to |ight
physi cal denmands level. She is able to sit on a
frequent basis (34-66% of the day). She was able
to stand for 15-20 mnutes tine frames before
having to sit for several mnutes. She is able to
use her hands and arns on a frequent basis. She
has the potential to return to work as a cashier
wi th nodifications. She would need to be able to
sit in a chair or on a stool while checking. She
woul d al so need to have lifting restrictions of
20 pounds or | ess on an occasional basis. [If she
is to return to work, she would benefit from

wor king a 3-4 hours to begin with and working up
to a full 8 hour day.
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Dr. Bl ankenship provided a Functional Capacity
Eval uati on Revi ew on Decenber 13, 2006:

Ms. Witley was | ast seen in the office on
Novenber 29, 2006. The patient did have a

di agnostic response for her lateral disk
protrusion at L5-S1 from her epidural steroid
Injection. At that visit, she was not interested
in proceeding with possible surgical intervention.
W ordered the functional capacity evaluation for
further determ nation of what she was able to do
and al so get sone other insights into her overal
clinical condition.

| have reviewed the functional capacity eval uation
inits entirety. The evaluation did denonstrate
vari abl e | evel s of physical effort. There were

al so some mnor inconsistencies in the reliability
and the accuracy. | have reviewed the heart rate
anal ysis and clinical observations that were noted
by the reviewer who was Jennifer Fow er at
Performance, and she did have a |low effort rating
of 5/7 on Jamar dynamic grip test. Concerning
whet her the subjective reports were reliable,
there were significant indications of

i nappropriate illness behavior and poor
psychodynami cs.

Concerning the possibility of surgical

i ntervention based on the findings of poor
psychodynam cs and i nappropriate illness behavi or
as well as variable effort, | do not think that
the patient would be a good candi date for

potential surgical intervention. Although | do
feel |ike that she does have a synptomatic
ruptured di sk, the fact that she has this does not
lend itself to an i medi ate positive response from
a surgical outcone. At present, the patient is
not interested in surgery but even if she did

deci de that her pain was bad enough that she woul d
| i ke to consider surgery, it is nmy nedical opinion
based on the functional capacity eval uation that
surgical intervention in this patient would be
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unwi se. |If she was adamant about consi dering
this, then nore in depth testing with

neur opsychol ogi cal testing would be warrant ed.
Patients with poor psychodynam cs especially with
a work-related type injury generally do not
respond well to arthrodesis. It is ny nedical
opinion at present that further treatnment with
surgical intervention or injections would not be
of long termbenefit in this patient based on

t hese FCE fi ndi ngs.

Based on her FCE, the patient would be able to
work at a |light physical demand job. The patient
may |ift up to 50 pounds on a rare occasion and
have a 25 pound weightlifting restriction on a
frequent basis. The patient may wal k or sit
unrestricted, but should be allowed intermttently
to be able to stop and rest if wal king or stand up
and stretch if sitting. The patient has good
know edge of her hone exercise program and shoul d
continue to do this.

In summary, at present no further treatnent is
recommended and | do feel like the patient is at
MM. If the patient did want to consider surgical
i ntervention, then a fornmal neuropsychol ogi cal
eval uation may be able to better delineate
specifics as to whether she would be a good
candidate for that. Based on what | see on her
FCE, | think it would be unwi se to head down the
road of surgery in a patient wi th obvi ous poor
psychodynam cs and findings consistent with

| nappropriate illness behavior...

The parties stipulated that the claimant reached

maxi mum medi cal inprovenent and the end of her healing

peri od on Decenber 13, 2006.

The record contains a Physical Therapy Initial

Eval uati on/ Exam nation dated March 1, 2007. The Initial
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Eval uati on/ Exam nation identified the provider as

Mount ai ncrest Rehabilitation and the physician as Dr. Janes
M Hawk. The cl ai mant apparently began a program of

physi cal therapy at Muntai ncrest.

On March 27, 2007, Dr. Blankenship filled out a
guestionnaire provided by C ai ns Managenent, Inc. on January
9, 2007. Dr. Blankenship indicated that the clai mant had
reached maxi mum nedi cal inprovenent on Decenber 13, 2006 and
checked a box indicating “No” in answer to the question, “2.
Does the patient need additional treatnment to naintain his
maxi mum nmedi cal inprovenent?” Dr. Bl ankenship indicated
that the claimant had sustained 7% anatom cal inpairnment and
checked “Yes” to the question, “Do you anticipate any
disability?” Dr. Blankenship did not check any boxes on a
question aski ng whether the clainmant had returned to work
and whether there were any restrictions. The parties
stipulated that Dr. Bl ankenship assigned the claimant a 7%
anatom cal inpairnment rating which had been paid.

The claimant testified that she obtained a change- of -
physician to Dr. Rebecca Barrett-Tuck. Dr. Barrett-Tuck saw

the claimant on July 9, 2008 and indicated that Dr. Janes
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Hawk had referred the clainmant. Dr. Barrett-Tuck signed a

report on July 16, 2008:

Regina Wiitley is a 58-year-old | ady who comes in
today for Workman’s Conp and i ndependent nedi cal
evaluation. M. Wiitley was an enpl oyee at Wl -
Mart when she picked up a 30-1b. bag of rock salt
on March 19, 2006, felt a snap in her back al ong
with severe left |ower extremty pain....

| do feel that this is clearly a work-rel ated
injury, which occurred reportedly March 19, 2006.

| do feel that the appropriate treatnment for her
injury, if her risk factors did not interfere with
the appropriate treatnent, would have been fusion
at L4-L5 and at L5-Sl1....Personally, there are
several reasons that | amnot willing to undertake
Ms. Whitley' s case and provide surgical
intervention due to her nmultitude of risk factors
that I think make it highly likely that she wll
not respond well to surgical intervention. Those
are as follows:

1. Morbid obesity. Today she clearly stated to
me that Dr. Bl ankenship “wanted nme to | ose wei ght
before surgery, and that just is not going to
happen.”

2. She is a heavy snoker, which makes it unlikely
that her fusion wll heal properly.

3. Certainly, a lesser procedure m ght be an
option for her. However, currently her obesity is
at such a level that w thout major neurol ogic
deficit, I would not be willing to undertake even
a sinple discectony considering the size of her
abdonmen and the difficulty in positioning
properly. 1t has been two years since her injury,
and she does not have neurol ogic deficits.
Certainly, she does have the opportunity and has
had the opportunity to | ose wei ght and make
hersel f a better surgical candidate.

4. She would need a cardiac evaluation prior to
any surgical intervention.
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5. She would al so need foll owmup fromthe vascul ar
surgeon who originally saw her to conment on the
current status of the abdom nal aortic aneurysm
and if this remains an issue....

| did not nmake a follow up appointnment for her, as
at this tinme | do not plan on providing surgical
i ntervention.

Dr. Hawk stated on June 5, 2009:

Dr .

Wthin a reasonabl e degree of nedical certainty,
Regina Wiitl ey’ s need for nedical care, which

i ncl udes pai n managenent, stens froma | ow back
injury sustained in 2006. Seem ngly she was
scanning a 50 pound bag of rock salt, but the hand
scanner didn't work. Regina went to lift up the
50 pound sack. She was able to get it on the
conveyor belt, however, she had instant | ow back
pai n shooting down into her legs as far as the
knees. Since that tinme she has been unable to
work. She is permanently and totally disabled
because of her | ow back injury. She is able to
performactivities of daily living and do shoppi ng
for groceries, et cetera; however, the back
probl em causes her chronic pain, which keeps her
from gai nful enpl oynent.

Barrett-Tuck corresponded with the claimant’s

attorney on July 13, 2009:

In regards to Ms. Regina Witley, | saw M.
Wiitley to offer a third neurosurgi cal opinion
regarding Ms. Wiitley' s injury and treatnent. |
did not refer her to a pain managenent physician.
| do think it reasonable that she see a pain
managemnent physi ci an even though I am not
convinced that it will be effective for her.
believe that Ms. Wiitley would respond better to
wei ght | oss and increased physical activity so
that her condition could be nmanaged with the
appropriate surgical intervention.
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Considering the fact that Ms. Whitley has been
unwi I ling or unable to help herself through a

wei ght | oss and exercise, | do think it is
reasonabl e that she see a pai n nanagenent
physi ci an; however, if a response is not clearly
seen early on, | do not believe it appropriate to
continue that treatnent indefinitely.

Robert W Wiite perforned a “Vocational Assessnent” of
the claimant and informed the clainmant’s attorney in part on
Novenber 16, 2009, “She does not neet the criteria for
sedentary or light work as those terns are defined and is
not capabl e of even nmargi nal physical activity. At the end
of this interview she could not get up fromher chair
wi t hout assi stance and had to be hel ped to her car as she
had extrenme difficulty wal king. She is obviously obese and
as stated earlier without the ability to exercise this
situation is not likely to inprove. | have no
recomendati ons for Regina vocationally and woul d argue
agai nst any job search or enploynent activity as the stress
woul d only make her situation worse. | w sh her the best.”

A pre-hearing order was filed on April 19, 2010. The
cl ai mant contended that she had been rendered pernanently
and totally disabled as a result of her conpensabl e back

injury and that she was entitled to all related benefits.

The cl ai mant contended that she was “entitled to additional
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benefits including nmedical care for her |ower back. Dr.
Hawk has opined that she will need pain managenent for the
remai ni ng portion of her life as he stated in the Residual
Functional Capacity Questionnaire he conpl eted on COctober
13, 2007.”

The respondents contended, anong ot her things, that
they had paid all benefits to which the clai mant was
entitled. The respondents contended that “all authorized,
reasonabl e and necessary nedi cal expenses have been paid to
or on behalf of the claimant. The claimant did incur
treatnment by her famly physician, Dr. Hawk. The
respondents contend that Dr. Hawk is an unauthorized
treating physician and therefore any nedi cal expenses by or
at his direction are unauthorized and not the responsibility
of the respondents.”

The parties agreed to litigate the foll ow ng issues:

1. Constitutional issues.

2. Entitlenment to permanent and total disability
benefits.

3. Entitlenment to reasonabl e and necessary

nmedi cal treatnment, including pain managenent by
Dr. Janmes Hawk.

4. Controverted attorney fees.

A hearing was held on May 19, 2010. The cl ai mant

testified that she wanted the Conmi ssion to award her
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treatnent with Dr. Hawk. The claimant testified that Dr.
Hawk had prescribed her nedication and that she took “four
nor phi nes, four Vidodins (sic), and four Somas a day.”
Wthout this nedication, the claimant testified, “I wouldn't
be sitting here right now. 1'd be laying in bed.” The
claimant testified that she was unable to wal k farther than
approximately 50 feet. The claimant testified that she
could not sit longer than 20-25 m nutes. The cl ai mant
testified that she operated a riding | awn nower “once a
month or once every other week....for 15 mnutes.” The
claimant testified that her | ower back pain was worsening.
The claimant testified on direct exam nation:

Q Now, one thing we didn’'t nention, | believe
you did work at Honme Depot at one tine.

A Yes, sir.
Q How long did you work there?
A.  Maybe six or eight weeks, |’mnot sure.

Q Ckay. Was that before you went to work at
Val - Mart ?

A No, sir, it was after.

Q Al right. Wat happened to that job? Wre
you working part-time or full-time?

A | was part-tinme....l1 couldn’t walk fromthe
back where you clock in to where they had ne
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wor ki ng, watering the flowers....I’d irritate ny
back. . ..

Q Didyou try your best to do that?

A. Yes, sir, | did. | enjoyed the job. | was
maki ng good nmoney. | had - 1'd sit there on a

stool and water - go around and water the flowers,
and 1'd sit on a bench and pick the petals off of
t he dead fl owers.

An administrative | aw judge questioned the cl ai mant:

Q Wio referred you to - or how did you get to
Dr. Hawk?

A.  Through Mark [Brelish].

Q Your friend?

A.  Uh-huh

Q So no doctor referred you to Dr. Hawk?

A.  No, ma’am no.

Q Dr. Tuck didn't?

A. No. She just told nme to go back to ny famly
physi ci an.

Q Who was your famly physician?

A, Dr. Hawk....

Q And when did she refer you back to Dr. Hawk?
A. The day | saw her.

Q The last time you saw her?

A. | only saw her once.



Witley - F604492 16

An administrative law judge filed an opinion on July
19, 2010. The administrative |aw judge found, anong ot her
t hi ngs, that the W rkers’ Conpensation Act was
constitutional. The adm nistrative |aw judge found that Dr.
Hawk was an authorized treating physician, and that the
respondents were responsible for Dr. Hawk’s treatnent. The
adm nistrative law judge found that the claimant failed to
prove she was permanently and totally disabled. The
adm ni strative |law judge found that the claimant proved she
sust ai ned 20% wage-| oss disability exceeding the claimant’s
7% anat om cal i npairnent.

Both parties appeal to the Full Conmm ssion.

1. ADJUDI CATI ON

A Wage- Loss

The wage-loss factor is the extent to which a
conpensable injury has affected the claimant’s |iveli hood.
Logan County v. McDonald, 90 Ark. App. 409, 206 S.W3d 258
(2005). In considering clains for permanent parti al
disability benefits exceeding the enpl oyee’s percentage of
per manent physical inpairnment, the Conmm ssion nmay take into
account, in addition to the percentage of pernmanent physical

i mpai rnment, such factors as the enpl oyee’s age, education,
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wor k experience, and other matters reasonably expected to
af fect her future earning capacity. Ark. Code Ann. 811-9-
522(b) (1) (Repl. 2002). “Permanent total disability” neans
inability, because of conpensable injury or occupational
di sease, to earn any neani ngful wage in the same or other
empl oyment. Ark. Code Ann. 811-9-519(e)(1)(Repl. 2002).
The enpl oyee has the burden of proving inability to earn any
meani ngf ul wage in the sane or other enploynent. Ark. Code
Ann. §11-9-519(e)(2)(Repl. 2002).

In the present matter, the claimant is age 61 with only
a ninth grade education. The claimnt’s enpl oynent history
reflects generally unskilled | abor, although the clai mant
did owm her own sal on where she worked as a hairstylist for
several years. The claimant began working for the
respondent - enpl oyer in 2005. The parties stipulated that
the cl ai mant sustai ned a conpensabl e back injury on or about
April 19, 2006. The claimant testified that she felt acute
pain in her back after lifting a heavy package of rock salt.
The cl ai mant recei ved authorized nedical treatnent from Dr.
Arnstrong, Dr. Ceola, Dr. Blankenship, and Dr. Cannon. Dr.
Ceol a pl anned to performsurgery in July 2006 but Dr.

Bl ankenshi p noted in Septenber 2006 that the clai mant was
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“not overly interested in having surgery right now...” Dr.
Bl ankenshi p eventual |y arranged a Functional Capacity

Eval uation for the claimant. A Functional Capacity

Eval uati on (FCE) done on Decenber 5, 2006 indicated that the
cl ai mant was able to perform sedentary, light, restricted
work. It was specifically noted on the FCE, “She has the
potential to return to work as a cashier with nodifications.
She woul d need to be able to sit in a chair or on a stool
whi l e checking. She would also need to have lifting
restrictions of 20 pounds or |ess on an occasi onal basis.

If she is to return to work, she would benefit from working
3-4 hours to begin wwth and working up to a full 8 hour
day.”

Dr. Bl ankenship reviewed the Functional Capacity

Eval uati on and opi ned on Decenber 13, 2006 that the clai mant
“woul d be able to work at a light physical demand job. The
patient may lift up to 50 pounds on a rare occasi on and have
a 25 pound weightlifting restriction on a frequent basis.
The patient may wal k or sit unrestricted, but should be
allowed intermttently to be able to stop and rest if

wal ki ng or stand up and stretch if sitting.”
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The Full Commission affirnms the adm nistrative | aw
judge’s finding that the claimant did not prove she was
permanent|ly totally disabled. The evidence denonstrates
that the claimant has sonme physical abilities but that the
claimant is sinply not notivated to return to work. The
opi nions of Dr. Hawk and Robert W Wiite that the clai mant
is permanently and totally disabled are entitled to mnim
wei ght when conpared with the evidence of record. The
evi dence does not corroborate the claimant’s contention that
she was physically unable to return to work for the
respondent - enpl oyer as a cashier. The Full Conm ssion
pl aces significant evidentiary weight on the results of the
Functional Capacity Evaluation and the opinion of Dr.

Bl ankenshi p that the claimant would be able to work at a

I ight physical demand job. W do not find credible the
claimant’ s testinony that she was unable to perform
restricted work duties at Hone Depot. The Full Comm ssion
al so notes that the claimant is able to ride in a notor
vehi cl e for extended periods and has travel ed out of the
country for vacations on at |east two occasions follow ng

t he conpensabl e injury.
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Based on the claimant’s age, her |ack of education, her
unskill ed work history, and the 7% anatom cal i npairnent
foll owi ng the conpensable injury, the Full Conm ssion
affirns the admnistrative |aw judge’s finding that the
cl ai mant sust ai ned wage-1o0ss disability in the amount of
20%

B. Authorized Physician

Ark. Code Ann. 811-9-514(a)(3)(Repl. 2002) sets forth
the claimant’s rights and responsibilities concerning change
of physician. Ark. Code Ann. 811-9-514 al so provides:

(b) Treatnent or services furnished or prescribed
by any physician other than the ones sel ected
according to the foregoi ng, except energency
treatnment, shall be at the claimnt’ s expense.
(c)(1) After being notified of an injury, the
enpl oyer or insurance carrier shall deliver to the
enpl oyee, in person or by certified or registered
mai |, return recei pt requested, a copy of a
notice, approved or prescribed by the conm ssion,
whi ch expl ains the enployee's rights and

responsi bilities concerning change of physician.
(2) If, after notice of injury, the enployee is
not furnished a copy of the notice, the change of
physi ci an rul es do not apply.

(3) Any unauthorized nmedi cal expense incurred
after the enpl oyee has received a copy of the
notice shall not be the responsibility of the

enpl oyer.
See Sharp v. Lewis Ford, Inc., 78 Ark. App. 164, 78
S.W3d 746 (2002).
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An administrative law judge found in the present
matter, “10. Dr. Hawke (sic) is an authorized treating
physi ci an; therefore any nedi cal expenses by or at his
direction for treatnent of the claimnt’s conpensabl e back
injury are authorized and the responsibility of respondents
no. 1.” The Full Conm ssion does not affirmthis finding.
The parties stipulated that the clainmant sustained a
conpensabl e injury on or about April 19, 2006. The cl ai nant
signed a Form AR-N, Enployee’s Notice OF Injury, on Apri
19, 2006. The evidence therefore denonstrates that the
cl ai mant was given notice of the change of physician rules
on the date of the conpensable injury. See Sharp, supra.

The cl ai mant recei ved authorized treatnent from
physi cians including Dr. Arnstrong and Dr. Bl ankenship. The
record indicates that the claimant treated with Dr. Hawk
begi nning June 8, 2006. The claimant testified that Dr.
Hawk was her fam |y physician, and that her friend Mark
Brelish had referred the claimant for treatment with Dr.
Hawk before the conpensable injury. There is no probative
evi dence before the Conmm ssion denonstrating that Dr. Hawk
was an aut horized treating physician or that the clai mant

was referred to Dr. Hawk by an authorized physician. The
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claimant testified that she received a change- of - physi ci an
to Dr. Barrett-Tuck. There is no evidence corroborating the

claimant’s argunment that Dr. Hawk “is an authorized

physi ci an through the chain of referrals.” Dr. Barrett-Tuck
stated on July 13, 2009, “I did not refer her to a pain
managenment physician. | do think it reasonable that she see

a pai n managenent physician even though I am not convi nced
that it will be effective for her.” W cannot construe from
Dr. Barrett-Tuck’s report that she expressly or inpliedly
referred the claimant to Dr. Hawk.

Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms the adm nistrative | aw judge’s
opinion in part. The Full Comm ssion finds that the
clai mant did not prove she was permanently and totally
disabled. W find that the clai mant sustai ned wage-| oss
disability in the anount of 20% in excess of the 7%
anatom cal inpairnment. The claimnt proved that the
conpensabl e injury was the major cause of the claimant’s 20%
wage-1oss disability. The claimnt did not prove that Dr.
Hawk was an aut horized treating physician or that the
respondents were liable for any portion of Dr. Hawk’s

treatment. The claimant did not prove that any applicable
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provi sion of Act 796 of 1993 is unconstitutional. The

claimant’s attorney is entitled to fees for |egal services

in accordance with Ark. Code Ann. 811-9-715(Repl. 2002).

For prevailing in part on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. 811-9-715(b)(Repl. 2002).
T IS SO ORDERED

A. WATSON BELL, Chairman

Comm ssi oner McKi nney concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

| respectfully concur in part and dissent in part
fromthe majority’s opinion. Specifically, | concur in the
finding that the clai mant cannot prove by a preponderance of
the evidence that Dr. Hawk is an authorized treating
physician and the finding that the claimnt is not
permanently and totally disabled. However, | mnust
respectfully dissent fromthe majority’s finding that the
claimant is entitled to a 20% 1 0ss in wage earning capacity

in addition to her permanent anatom cal inpairnment rating.
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In my opinion, the claimant has failed to neet her burden of
pr oof .

My review of the evidence denonstrates that the
claimant has no notivation to return to the workforce. The
claimant voluntarily term nated her enploynent with the
respondent enpl oyer approxi mately one nonth after she was
injured. The clainmant contends she is in too nmuch pain to
wor k. However, her functional capacity evaluation indicated
that the claimant had inappropriate illness behavi or and
gave sub-mexi mal effort. The findings stated “Ms. Wiitely
can do nore physically at tinmes than was denonstrated during
this testing day.” Dr. Blankenship, upon review ng the
results of the claimant’s functional capacity eval uation
determ ned that the claimant could |lift 25 pounds on a
frequent basis, up to 50 pounds on a rare occasion, and that
she could wal k and sit unrestricted.

The cl ai mant has operated her own small business
wherein she perforned work as a |licensed beautician. The
cl ai mant denonstrated the ability to cal cul ate payroll,
order supplies and run the business successfully. She nmade

approxi mately $20, 000 per year operating this business.
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However, the claimant has nade no attenpt to get another
j ob.

The cl ai mant has al so been able to travel. She
has been on at |east one cruise and also flew from Gkl ahorma
City to Houston to Belize. She has traveled by car to New
Ol eans, Louisiana. The claimant is also collecting social
security disability.

Sinply put, | cannot find that the clai mant has
notivation to return to any enploynent. Therefore, she is
not entitled to any wage |l oss disability benefits in
addition to her permanent anatom cal i npairnent.
Accordingly, | nust dissent fromthe majority’s award of

benefits.

KAREN H. MCKI NNEY, COWM SSI ONER

Comm ssi oner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

| must respectfully concur, in part, and dissent,
in part, fromthe ngjority opinion. Specifically, | concur

inthe finding that the claimant is entitled to a 20% | oss
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in wage-earning capacity in addition to her pernanent

anatomi cal inpairment rating. However, | nust respectfully
dissent fromthe majority’s finding that the claimant cannot
prove by a preponderance of the evidence that Dr. Hawk is an
aut hori zed treating physician.

The record denonstrates that the clainmant obtai ned
a Change of Physician Order fromthe Comr ssion to treat
with Dr. Rebecca Barrett-Tuck. The claimnt’s testinony
denonstrates that Dr. Hawk is a general practitioner and
pai n managenent specialist. The claimant testified that Dr.
Barrett-Tuck referred her back to her fam |y physician, Dr.
Hawk, for pain managenent. No testinony or other evidence
has been presented to the contrary.

Considering that Dr. Barrett-Tuck has opined that
she is unwilling to undertake the claimnt’s case and
provi de surgical intervention due to her nmultiple risk
factors and because she had no further treatnent to offer
claimant, | am persuaded, as was the Adm nistrative Law
Judge, that the claimant’s testinony regarding this matter
is credible.

As such, | find that the preponderance of the

evi dence denonstrates that the claimant was directed by Dr.
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Barrett-Tuck to return to her primary care physician, Dr.
Hawk, and Dr. Hawk is an authorized treating physician.

For the aforenmentioned reasons, | mnust
respectfully concur, in part, and dissent, in part, fromthe

maj ority opinion.

PH LI P A HOOD, Conm ssioner



