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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed October 6, 2010.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties at the

pre-hearing conference conducted on May 6, 2010,

and contained in a pre-hearing order filed that

same date, are hereby accepted as fact.

2. Claimant has failed to prove by a preponderance of
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the evidence that he suffered a compensable injury

to his back on January 30, 2009 or April 22, 2009

while working for the respondent.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.
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After a de novo review of the record, I find that the claimant

sustained a compensable back injury on January 30 and April 22,

2009, and I would award benefits related to this injury. 

The claimant testified that, on Friday, January 30,

2009, he was moving product into the cooler when one of the

wheels got caught in a drain in the cooler, causing him to slip

and fall onto his back.  The claimant reported the injury, but

did not receive medical treatment because he did not think he was

hurt that bad.  The claimant testified that, over the weekend, he

put cream on his back and also used a heating pad.  The claimant

returned to his job on Monday, but was unable to lift as much as

he had in the past.  The claimant testified that, on April 22,

2009, he suffered an aggravation of the January 30, 2009 injury

when a wheel again hit the drain, causing him to fall on his

back.  The claimant testified that his pain was much worse

following this incident.  The claimant testified that he

requested medical treatment, but was told to wait and see how he

was feeling on Monday.  When the claimant saw his supervisor on

Monday, he told him he still needed to see a doctor.  When no

treatment or appointment was offered or made, the claimant went

to see Heather Sams, a physician’s assistant (PA) for Dr. Black. 

She sent him for an MRI, and an aortic aneurysm was found. 

Surgery was performed and the aneurysm was repaired.  After the

surgery, the claimant’s back was worse, and he continued to have
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problems, including muscle spasms, burning, numbness, and pain

down into his left leg.  The claimant testified, “I could hardly

walk.  I had to have help to lift the bigger, heavier stuff to

get it off the shelf.” The claimant testified that he continued

to take pain medication, but he has not been seen by a specialist

because the claim has been controverted.  The claimant stated, “I

tried to work until I couldn’t no more.”  When asked what kept

him from working since working at Wal-Mart, he stated, “Being

able to pick up something.  I’ve got to be able to walk too.”

There is objective medical evidence showing muscle

spasms and edema down the back, as shown in the records

consistently starting with May 15, 2009.  It also states in that

record that it was due to a slip at work.  The MRI taken on June

3, 2009 showed: “L1-2, L2-3, L3-4, L4-5, and L5-S1 illustrate

disc desiccation.  There is a subtle annular bulge at L3-4 and

L4-5.”  Even after the aortic aneurysm was found and treated,

there are objective findings in the July 8, 2009 report of, “lots

of muscle spasm, some leg pain,” and under “pain worst at”, it

stated, “across lower back,” in addition to the prescription of

Flexeril.  Again, when the claimant was seen by Dr. Moffitt on

July 9, 2009, Dr. Moffitt reported, “There is some muscle

tightness to palpation of his lower back.”  In the December 21,

2009 note from Dr. Lance Hamilton, it states, “lumbar back

syndrome with radiculopathy.”  On January 9, 2010, “Patient has
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back spasms that goes up to the back of his head.”  On August 20,

2010, the claimant saw Dr. Yvonne Agius and the report states,

“Pos. spasm to the paraspinous muscles to the mid back.” 

Clearly, there are objective findings of a back injury. 

Therefore, the question is one of causation.

It is the exclusive function of the Arkansas Workers’

Compensation Commission to determine the credibility of witnesses

and the weight to be given their testimony.  Williams v. Prostaff

Temporaries, 64 Ark. App. 128, 979 S.W.2d 911 (1998).  I find the

claimant to be a poor historian, but a credible witness.  There

is documentation of both incidents.  There was some discussion

about the April incident being documented, but that was cleared

up by the claim form submitted into evidence by the claimant. 

This document clearly states that there was an incident in April. 

Claimant also testified that there was never a fall at home. 

There is no indication of a fall at home, except the note by the

PA.  This history was not given by the claimant.  The history

written down when he was seen in May, stated that his injury was

in April, and this history was taken by the receptionist at the

front, again not written by the claimant.  What was written by

the claimant when he went to see Dr. Moffitt was a history of

back pain since the injury in January of 2009.  He has never

wavered in his testimony that he was injured two times; he

repeatedly testified that he reported both of these injuries, and
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asked for medical treatment after the April 22, 2009 incident.

Again, I find the claimant to be a credible witness and I would

award him benefits associated with the injuries he sustained on

January 30 and April 22, 2009. 

                                   
PHILIP A. HOOD, Commissioner


