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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed March 16, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on December 8, 2010, and
contained in a pre-hearing order filed
that same date, are hereby accepted as
fact.

2. The parties’ stipulation that on June 24, 2010 the
claimant earned an average weekly wage of
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$1,109.74 which would entitle him to compensation
at the rate of $562.00 for total disability
benefits and $422.00 for permanent partial
disability benefits is also hereby accepted as
fact.

3. Claimant’s claim for compensation benefits for an
injury on November 1, 2008 is not barred by the
statute of limitations.

4. Claimant has failed to prove by a preponderance of
the evidence that he suffered a compensable injury
to his back on November 1, 2008.

5. Claimant has failed to prove by a preponderance of
the evidence that he suffered a compensable injury
to his back on June 24, 2010.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find the claimant

sustained a compensable injury to his back on June 24, 2010, and

would award benefits accordingly.

The claimant testified that, on June 24, 2010, the

claimant’s low back area was injured when he was picking up a

printer.  The claimant testified that he had sudden pain in his

low back, and that his supervisor was not at work that day, and

the next day.  He reported the injury to Ms. Kelly Martin, and

the injury report was completed.  The respondent sent him to the

plant nurse, and he was referred to the respondent’s doctor, Dr.

Ralph Maxwell.  He was put on restrictions by Dr. Maxwell.  When

conservative treatment did not work, Dr. Maxwell ordered an MRI. 

The MRI showed that the claimant was not only suffering from

post-surgical problems, but an annular tear.  Although he had



Walker - G008970 & G008971 4

back surgery prior to his June 2010 work injury, he was

controlling any minor pain issues effectively with pain

management.  The claimant was then referred to a neurosurgeon,

Dr. Routsong, who recommended physical therapy and a trial period

of conservative treatment.

Although the claimant had a previous back surgery in

1992, the claimant was able to perform his job for the respondent

for 12 years, from 1998 through June 24, 2010.  At the time of

the injury in June of 2010, the claimant was receiving injections

because he had pain from everyday heavy lifting at work.  When

looking at Dr. Cathy Luo’s medical note dated March 19, 2010, it

is revealed that his pain medications were “working well.” 

Specifically, the note states, “Pain level before meds is a 6/10

and after meds a 1/10.”  The next note, dated June 18, 2010,

states that the medication was still effective, even though his

injection had worn off because he had been lifting printers,

which was part of his everyday job.  The next note, after his

injury on June 24, 2010, denotes a marked difference in his pain

level, and the effectiveness of his pain medication.  The note on

that date states, “Pt reports increasing medication since hurting

his back moving printers at work on 6/24/10".  I find, after the

June 24, 2010 injury, the amount of medication that usually

worked for the claimant’s pain did not work any longer,

indicating a more severe problem.
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The Administrative Law Judge, affirmed and adopted by

the majority, denied this claim, stating that there were no

objective findings of a new injury.  This is simply incorrect.

The MRI performed on July 13, 2010, showed objective evidence in

the form of an annular tear at L4-L5.  Although there were

postoperative changes at the L5-S1 level, there are clearly

objective findings shown on the July 13, 2010 MRI.  The MRI

specifically states, in part:

Postoperative changes are present in the soft
tissue posterior to the L5-S1 interspinous
process level.
L4-L5: paracentral to the right.  Mild
diffuse bulge of the disc, small protrusion
paracentral to the right.

The MRI clearly notes that the claimant is suffering

from an annular tear at L4-L5.  This is an objective finding.  In

workers’ compensation law, an employer takes the employee as he

finds him, and employment circumstances that aggravate pre-

existing conditions are compensable.  Heritage Baptist Temple v.

Robison, 82 Ark. App. 460, 120 S.W. 3d 150 (2003).  An

aggravation of a pre-existing non-compensable condition by a

compensable injury is itself compensable.  Oliver v. Guardsmark,

68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new

injury resulting from an independent incident.  Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 S.W. 3d 900 (2000).  An aggravation,

being a new injury with an independent cause, must meet the
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definition of a compensable injury in order to establish

compensability for the aggravation.  Farmland Ins. Co. v. Dubois,

54 Ark. App. 141, 923 S.W. 2d 883 (1996). 

Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002) defines

“compensable injury”:

(i) An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D). “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann.

§11-9-102(16)(a)(i). 

Here, the claimant has met all of the elements

necessary for a compensable specific-incident aggravation injury.

The claimant gave credible testimony regarding the incident.  The

incident was reported.  The medical records corroborate the

claimant’s account.  The claimant even has a “new” objective

finding.  Based on the above, I find that the claimant sustained

a compensable specific-incident aggravation injury on June 24,

2010, and I would award benefits accordingly.
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For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


