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Attorney at Law, Jonesboro, Arkansas.
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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 8, 2010.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Workers’ Compensation
Commission has jurisdiction of this
matter.

2. There was an April 19, 2008, incident, as
well as an employer-employee relationship.
The compensation rates are $522/392.

3. The claimant has proven by a preponderance of
the evidence that he sustained a compensable
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gradual onset back injury arising out of his
employment.

4. The claimant has failed to prove by a
preponderance of the evidence that the
permanent impairment rating assigned
satisfied the “major cause” requirement.

5. No indemnity benefits have been awarded
herein.

6. An attorney’s fee may be awarded only on
indemnity benefits owed and controverted.
Ark. Code Ann. § 11-9-715. Therefore, no
attorney's fees are awarded.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

I must respectfully concur, in part, and dissent,

in part, from the majority opinion. I specifically concur

that the claimant has proven by a preponderance of the

evidence that he sustained a compensable gradual onset back

injury arising out of his employment. However, as I find

that it makes no sense to find that the claimant has met the

major cause element for a compensable injury, yet somehow

failed to prove major cause for a 5% rating based on the

same injury, I must dissent on this issue.

I. HISTORY

The claimant, 56 years old, began his employment

with the respondents in 1988, and worked there until June

2008.  The claimant worked two or three different jobs while
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there, but about 90% of his time was spent in refractory. 

The claimant testified that the heaviest thing he had to

pick up was a 80-90 pound plate that went down in the bottom

of the tundish.  The claimant testified that, if he only

built one tundish per day, he would lift two plates, and his

partner would lift two plates.  He would carry the plates

about 30 to 40 feet.  He averaged building two tundishes per

day.  The next heaviest things he would pick up were the

bags of noxite, weighing from 55 to 60 pounds each. 

According to the claimant, if he averaged two tundishes per

day, he would pick up 24 bags and move them 4 to 5 feet. 

According to the claimant, the next heaviest item was the

box of ram that weighed 50 pounds.  He would pick up

probably 25 boxes per day and carry them 3 or 4 feet.  The

claimant would next pick up a floor brick, weighing 22 or 23

pounds, similar in size to a cinder block.  The claimant

would pick up about 145 of those per day, and this required

bending over and putting the bricks in place.  The claimant

would also pick up slag line brick, weighing 18 to 20

pounds, and usually this would be 4 skids of bricks, and

this required a twisting-at-the-waist motion.  There were

144 bricks per pallet.  The claimant testified that he would
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next lift barrel bricks, weighing 10 to 12 pounds each, and

this would require placing 5 skids per day, with 214 bricks

per skid.  Two people would be involved in this process.

The claimant also operated a jackhammer to clean

the bottom of the ladle, and the jackhammer weighs from 80

to 100 pounds.  The claimant testified that he averaged

about 20 minutes per day using the jackhammer.  According to

the claimant, he was in good health when he began his

employment with the respondent.  The claimant testified that

he worked in the refractory job from October 1991 until the

end of his employment in June 2008.  The claimant testified

that he first started having back pain in the fall of 2005,

when his back would hurt for a few days, and then subside. 

After a couple of months, the pain would return.  According

to the claimant, by November 2007, the pain would be there

for a couple of days and would subside for a week or two,

but then return for a couple of days.  By January or

February of 2008, the back pain was quite often.

The claimant testified that, in 1989, he had
pulled some muscles after changing jobs, but the problem
subsided after 3 or 4 days.  The claimant also testified
that he had no back pain treatment by a physician during the
1990's or early 2000's.  According to the claimant, it was
March or April 2008, when he picked up a bag and twisted,
that his back really started hurting, and he began to see
Dr. Lack.  The claimant testified:
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A  [Claimant] I picked up a bag of
backfill, which weighs about 50 or 55
pounds.  If you’ve got a void in the
safety liner or in the ladle, you put
the backfill behind it.  So I picked up
a bag of that and twisted, and that’s
when it really hurt.

Q  [Mr. Barttelt] Now, I don’t think you
listed that earlier.  Was having to lift
a bag of backfill not one of the normal
jobs you did every day?

A  It wasn’t something you did every
day.  It would just depend on the
condition of the safety liner behind
your brick.  That one was kinda bad.  So
we was putting backfill behind the brick
in a few places.  I picked a bag up and
turned, and that’s when it really hurt.

Q  Okay.  Where did it hurt?

A  My lower back along the center to
right side, I would say.

The claimant further testified that he reported

the incident to  the plant nurse and he saw a company doctor

the next day and got a cortisone shot.  When his back

continued to hurt, he saw the company nurse again, and was

referred to Dr. Lack.  The claimant testified that he had

two or three visits with Dr. Lack and had physical therapy

for about five weeks.  According to the claimant, Dr. Lack

released him to work on light duty with no lifting,
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twisting, or bending, but he returned to work with no

limitations.

The claimant next saw Dr. Braden and he was placed

on light duty; however, his employer advised that there was

no light-duty work.  The claimant last worked for the

respondent-employer about June 22, 2008.

II. DISCUSSION

Under workers’ compensation statutes, compensable

injury means:
(i) An accidental injury causing

internal injury or external physical
harm to the body...arising out of and in
the course of employment and which
required medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by
time and place of occurrence;

(ii) An injury causing internal or
external physical harm to the body and
arising out of and in the course of
employment if it is not caused by a
specific incident or is not identifiable
by time and place of occurrence, if the
injury is:

. . . 

(b) A back or neck injury which is
not caused by a specific incident or
which is not identifiable by time and
place of occurrence.

Ark. Code Ann. § 11-9-102(4)(A)(Supp. 2009).
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Under either subdivision (4)(A)(i) or (ii), the employee has

the burden of proof by a preponderance of the evidence.  The

resultant condition for a (4)(A)(ii) claim is compensable

“only if the alleged compensable injury is the major cause

of the disability or need for treatment.”  Ark. Code Ann. §

11-9-102(4)(E)(Supp. 2009).

In the present case, I find, as did the

Administrative Law Judge, that the claimant has proven by a

preponderance of the evidence that he sustained a gradual

compensable back injury.  I found the claimant to be a

credible witness who has a lengthy work history with the

respondent-employer.  The claimant began having back pain in

2005, and experienced a specific incident in April 2008,

when he had picked up a bag of backfill weighing from 50 to

55 pounds, and twisted.  He began to experience back pain

and went to the doctor for treatment.  Respondents paid for

medical associated with that treatment, as well as eight

weeks of temporary total disability benefits.  The claimant

now contends that, after he returned to work, his back pain

continued to get worse as he performed his regular job

duties, and he was placed on permanent restrictions and can

no longer work for the respondent-employer.  The claimant
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has had no surgery, but did undergo an MRI and bone scans. 

The July 8, 2008 MRI of the lumbar spine reveals at L4-5 a

mildly bulging annulus without significant spinal stenosis,

and at L5-S1, a loss of height of the disc, but no

underlying spinal stenosis.  The conclusion was

“Degenerative disc L5-S1, no spinal stenosis or nerve

compromise”.

The claimant described a muscle pull in 1989, but

no real problems with his back until 2005, and then the

April 2008 incident, and thereafter.  The claimant described

his job with the strenuous activities performed on a daily

basis.  The medical identifies a bulging disc and Dr.

Ricca’s September 22, 2008 report describes: “Low back has

diminished lordosis with diminished ROM in all directions as

well as increased muscle tone from spasms”.

There is no requirement that a claimant show his

work to be the major cause of his disability or need for

treatment; rather, the claimant is required to show that his

injury was the major cause of his disability or need for

treatment.  Medlin v Wal-Mart Stores, Inc., 64 Ark. App. 17,

977 S.W.2d 239 (1998).  Ark. Code Ann. § 11-9-102(4)(E)(ii). 

Nevertheless, the claimant must still prove a causal
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connection between his employment and the injury.  Crudup v.

Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).

The claimant’s credible testimony and the medical

evidence support the claimant’s contention that he sustained

a compensable back injury arising out of his employment.  I

find, through his extensive hard labor work history, that

the claimant has proven a causal connection between his

work-related activities and his back injury, and the medical

evidence has provided objective findings of a disc

protrusion and then spasms.  Dr. Ricca opined in his

September 22, 2008 report “Based on the history provided to

me by Mr. Vinson, I believe that the heavy manual labor with

repetitive bending, lifting and twisting, is the primary

cause of the symptoms he reports today.”  I find that the

claimant has satisfied the elements for a compensable

gradual onset injury, to include the major cause element.

The workers’ compensation statutes provide that

“permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.”  Ark. Code Ann. §11-

9-102(4)(F)(ii)(a)(Supp. 2009).  Further, if any compensable

injury combines with a pre-existing disease or condition or
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the natural process of aging to cause or prolong disability

or a need for treatment, permanent benefits shall be payable

for the resultant condition only if the compensable injury

is the major cause of the permanent disability or need for

treatment.  Ark. Code Ann. §11-9-102(4)(F)(ii)(b).  “Major

cause” is defined as “more than fifty percent (50%) of the

cause.”  Ark. Code Ann. §11-9-102(14)(A).  Further, an

employer takes the employee as he finds him, and employment

circumstances that aggravated pre-existing conditions are

compensable.  Hickman v. Kellogg, Brown & Root, 372 Ark.

501, 277 S.W.3d 591 (2008).

In the present case, the claimant is a 56-year-old

man with degenerative disc disease of the thoracic and the

lumbar spine.  He had a long working record of strenuous

work without back problems until 2005, when his back pain

started and continued with his April 2008 lifting incident

at work, and with his continuation of lifting duties on his

job following the April 2008 incident.  While Dr. Braden

assigned a 5% impairment rating, he did not clearly state

the major cause of the claimant’s impairment.  However, due

to the plethora of evidence showing the causation of the

claimant’s back condition, i.e. twenty years of heavy labor,
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Dr. Braden’s report does not defeat the claimant’s

entitlement to a 5% impairment rating.  The major cause

requirement is satisfied where a compensable injury

aggravates an asymptomatic pre-existing condition such that

the condition becomes symptomatic and requires treatment. 

Pollard v. Meridian Aggregates, 88 Ark. App. 1, 193 S.W. 3d

738 (2004).  Here, the claimant was able to work a heavy

duty job until April 2008. He had an underlying work-related

back condition that was clearly aggravated by his hard labor

job in April, 2008.  The majority has clearly erred by

failing to apply Pollard to this case, and should be

reversed on this issue.  It simply makes no sense to say

that twenty years of heavy manual labor is the major cause

of the claimant’s back condition, but that the back

condition caused by the heavy manual labor is not the major

cause of the claimant’s permanent impairment, when the

impairment rating is based on the exact same back condition.

For the aforementioned reasons I must concur, in

part, and dissent, in part, from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


