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Deci sion of Admi nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The cl ai mant appeal s and the respondents cross-appeal
an admnistrative | aw judge’s anmended opinion filed Cctober
26, 2010. The adm nistrative |aw judge found, anong ot her
t hings, that the clainmant proved he sustained a conpensabl e
injury. After reviewing the entire record de novo, the Full

Conmi ssion reverses the adm nistrative | aw judge’ s opinion.
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The Full Comm ssion finds that the clainmant did not prove he
sust ai ned a conpensabl e injury.
. H STORY

Wlliam$S. Vickers, age 30, testified that he had been
occasionally enpl oyed as a seasonal worker for the
respondent - enpl oyer, Soudan Farm ng Conpany, beginning in
approximately 1999. The claimant’s testinony indicated that
he was involved in a nonwork-rel ated notor vehicle accident
in about 2005. An MRl of the claimnt’s |unbar spine was
taken on May 16, 2006, with the follow ng inpression:

1. Moderate to large posterior and right
paracentral L5-S1 disc extrusion with slight
inferior mgration of extruded disc material. The
adj acent thecal sac is deformed and slightly

i npi nged. There is questionabl e adjacent |ateral
recess inpingenent associ ated.

2. MId diffuse disc protrusion otherwi se within
the md and | ower L-spine.

Dr. Terry C. Smth exam ned the claimant on May 16
2006: “This 25-year-old, right-handed white nmale says that 9
nmont hs ago he was an unrestrained driver in a notor vehicle
accident hit head on. He was air lifted to an emergency
room where his shoul der was rel ocated and he was treated and
rel eased....What bothers himnore is pain in the md | ower

back, going into the top of his buttocks which are nunb, and

his legs will go to sleep and hurt. Sonetinmes he will have
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a sharp pain in the back....He only had a CT report from
Arkansas, and we sent himnext door today for an MRl scan,
whi ch shows central disk herniation explaining his
synptons....He signed a consent formto proceed with
surgical treatnent, and will call us with a date.”

Dr. Smith referred the claimant to Dr. Harry Friednman
who exam ned the claimant on May 25, 2006: “I reviewed his
| unbar MRI done at COcean Springs Hospital on May 16, 2006
whi ch showed a mdline and to the right herni ated nucl eus
pul posus at L5-S1. |Inpression: Herniated nucl eus pul posus
at L5-S1....He wishes to proceed with surgery.”

Dr. Friedman performed surgery on June 5, 2006:
“Partial hem | am nectony L5-S1 on the right with renoval of
ruptured di sc, and deconpression of ridge using the
operating mcroscope.” The post-operative di agnosis was
“Her ni at ed nucl eus pul posus L5-S1 on the right with renoval
of ruptured disc, and deconpression of ridge using the
operating mcroscope.”

The claimant followed up with Dr. Friedman on July 3,
2006: “M. Vickers returned to the office for his first post
operative visit stating that he was doing well....He has

constant right anterior thigh pain which is a different pain
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frompre operative which started two to three weeks

ago. ...l npression: Possible recurrent herniated nucl eus

pul posus. Recommendations: My office will arrange for a

| unbar MRI with Gadoliniumto be done.” Dr. Friedman noted
on July 6, 2006, “I reviewed his lunmbar MR w th Gadolinium
done at Baptist Menorial Hospital - Menphis on July 6, 2006
whi ch showed nmidline and to the right soft tissue swelling.
Recommendations: My office will arrange for himto be seen

for a pain managenent eval uation.”

Dr. Steven Richey, a pain nmanager, exam ned the
cl ai mant on August 8, 2006. Dr. R chey noted that current
pai n medi cati ons used by the claimant were Lortab and
Neurontin. Dr. Richey noted that previous pain nmedications
used by the clainmant included Lorcet Plus, Percocet,
Darvocet, Flexeril, Robaxin, and Skel axin.

The claimant testified that he worked “consecutive
years” for the respondent-enpl oyer begi nning in about 2007.
The parties stipulated that an enploynent relationship
exi sted on or about May 19, 2009; the claimant contended
that he sustained an accidental injury on that date. The

claimant testified on direct exam nation:
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Q You were in the back of a truck?

A. The back of - standing on the back of a
flatbed, utility bed truck....

Q Nowyou're having to lift this - is it an
oxygen tank?

A. Yes, ma’am it’s an oxygen tank....

Q Didyou injury (sic) your back while you were
lifting the tank?

A Yes, ma’am...Wwen | was picking it up the
second time after we - it slid it back in the hole
the first tinme, and we got it up, when we - when |
|l et go of the bottle after it was just waiting -
resting on the side of - you know, | knew

sonet hing was wong because it felt - it felt like
ny back muscles were torn apart, so | figured I'd
pul l ed a nmuscle, or you know, at |east sonething
was wong because | was hurting fromthe top of ny
shoul der down to ny butt.

Q Ckay. So you picked this oxygen tank up?
A Yes, ma'am...
Q And you noved it to the side of the truck?

A Yes, na’am. ..

Don Worley testified that he renenbered working with

the claimant on May 19, 2009 and al so renenbered the

claimant attenpting to |ift an oxygen tank. Don Wrl ey

coul d not

renmenber whether or not the clainant i nforned him

of an injury that day. M. Wrley testified that he | earned
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| ater on that the claimant contended that he sustained a
back injury as a result of lifting the oxygen tank.
M ke Jarrett, an assistant manager for the respondent-

enpl oyer, testified for the respondents:

Q Now, you understand and heard the testinony

fromM. Vickers that he all eges an event occurred

on May 19, 2009, do you renenber that?

A.  Yes.

Q Now, are you aware or do you recall an event
lifting an oxygen tank on that particul ar day?

A Yes.

Q If you would, describe for the court what you
recal | ?

A WwWll, WIIl was on top of the truck, and | was
at the side of it....He was lifting fromthe top,
and | reached up under the bottom and was
lifting....

Q D d you observe anything with respect to M.
Vickers after this lifting of the oxygen tank that
| ed you to believe that he was injured or hurt or
havi ng any kind of problens?

A No, sir....
Q Was there anything that |led you to believe
that M. Vickers was injured on May 5 - or excuse
me - May 19, 2009 after lifting this oxygen tank?
A.  No.

The record indicates that the claimant signed a Form

AR- N, Enployee’s Notice O Injury, on May 21, 2009. The
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claimant wote on the Form AR-N that he had sustained an
accident at 11:15 a.m on May 19, 2009, injuring his upper
and | ower back: “I was |ifting an oxygen bottle up out of
hol e on service truck to replace it. The bottle is in a
hol e about 2.5 feet deep. You have to pick the 90-95 |b.
bottle straight up to get out of hole....Mke Jarrett was
watching ne and | told himand Don Worley that ny back was
really hurting afterwards....”

The claimant’s testinony indicated that Sue Hughes with
t he respondent - enpl oyer sent himto Dr. L. J. Patrick Bell,
I1. Sue Hughes, the respondent-enployer’s bookkeeper,
agreed at hearing that she nade an appointnment for the
claimant to see Dr. Bell. The record indicates that Dr.
Bel | saw the claimant on May 21, 2009, at which tine it was
noted, “back injury @work; has previously had back
surgery.” The handwitten “Details of physical exant
appeared to show “Back pain, Tender L4,” radiation, and “L
Spine - narrowng L4 foranen.” Dr. Bell’s handwitten notes
al so appeared to show that he prescribed nedication for the
cl ai mant .

The claimant testified that he was off work foll ow ng

the May 19, 2009 incident, and that he had received one
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tenporary total disability paynent. The clainmant followed
up with Dr. Bell on May 26, 2009. Dr. Bell noted “nunbness
down Rleg ‘tightness.”” On May 28, 2009, Dr. Bell signed a
Certificate To Return To Work: “off work until after MRI.”
Dr. Bell signed a Form AR-3, Physician’s Report, on
June 1, 2009. The Physician’s Report described an acci dent
occurring on May 21, 2009, “Back injury, lifting an oxygen
bottle fromtruck.” The Form AR-3 indicated that the
Di agnosi s/ Treat nent Rendered was “LMS/LR,” that the clai mant
was treated with an injection, and that additional
di agnostic studies were ordered. An MR of the claimant’s
| unbar spine was taken on June 1, 2009, with the foll ow ng
opi ni on:
1. Postoperative changes are present at the L5-S1
| evel . A lamnectony defect is present at this
| evel on the right.
2. A broad-based posterior disk bulge is present
at the L5-S1 which is greater toward the right.
The di sk appears to extend near the L5 nerve root
on the right laterally. There is foram nal
narrow ng on the right when conpared with the
left.

3. Osteophytes are present at the L5-S1 |evel
with mld facet hypertrophy at this |level on the

right.
4. MIld diffuse disk bulging is present at the
L4-5 | evel.

The cl ai mant agreed on cross-exanination that the

respondents controverted additional nedical treatnent
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following the June 1, 2009 MRI. Tamry J. Hester, an
adjuster for the respondent-carrier, testified that the
respondents paid for two visits with Dr. Bell and the M
Tamry Hester testified, “we determ ned that, you know, we
woul d not cover anything further because the synptons, the
conplaints, and the MRl indicated at the sane |evel that
everything was identical to post-surgery ‘06.”

A pre-hearing order was filed on April 27, 2010. The
cl ai mant cont ended, anong ot her things, that he sustained a
conpensabl e injury on May 19, 2009 when he was “lifting an
oxygen tank out of the back of the truck.” The clai mant
contended that he was entitled to nedical benefits,
tenporary total disability benefits, and fees for |egal
servi ces.

The respondents contended that the claimant did not
sustain a conpensable injury. The respondents contended
that the claimant’s conplaints were “the result of a pre-
exi sting condition or actions/events that did not occur at
work with respondents.”

The parties agreed to litigate the foll ow ng issues:

1. Conpensability of the claimant’s all eged My
19, 2009 injury.
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2. |If found conpensable, the clainmant’s
entitlenment to nmedical benefits and tenporary
total disability benefits.

3. Controversion and attorney’s fees.

A hearing was held on July 14, 2010. The cl ai nant
testified that he was no | onger working for the respondent-
enpl oyer, but that he was working for a conmpany with his
brother. The claimant’s testinony indicated that he began
working with his brother in March 2010.

An administrative law judge filed an anmended opi nion on
Cct ober 26, 2010. The administrative |aw judge found that
t he clai mant proved he sustained a conpensable injury. The
adm ni strative | aw judge awarded nedi cal treatnent and
tenporary total disability benefits from May 19, 2009 until
July 9, 2009. The clainmant appeals to the Full Comm ssion

and the respondents cross-appeal .

1. ADJUDI CATI ON

Act 796 of 1993, as codified at Ark. Code Ann. 811-9-
102(4) (Repl . 2002) provides:

(A) “Conpensabl e injury” neans:

(i) An accidental injury causing internal or
external physical harmto the body ...

arising out of and in the course of enploynent and
whi ch requires nedical services or results in
disability or death. An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by tine and place of occurrence[.]
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A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4) (D) (Repl. 2002). “njective findings” are those
findi ngs which cannot come under the voluntary control of
the patient. Ark. Code Ann. 811-9-102(16)(A) (i) (Repl.
2002). The claimant nust prove by a preponderance of the
evi dence that he sustained a conpensable injury. Ark. Code
Ann. 811-9-102(E)(i)(Repl. 2002). Preponderance of the
evi dence nmeans the evi dence having greater wei ght or
convincing force. Smith v. Magnet Cove Barium Corp., 212
Ark. 491, 206 S.W2d 442 (1947).

An administrative |law judge found in the present
matter, “4. The claimant has proven by a preponderance of
the evidence that he sustai ned a conpensabl e | ow back injury
on May 19, 2009.” The Full Comm ssion reverses this
finding. W find that the claimnt did not prove he
establ i shed a conpensable injury by nedical evidence
supported by objective findings. The clainmant contends that
Dr. Bell “noted |unbar spasnms” follow ng the alleged
i ncident on May 19, 2009. W recognize that nuscle spasns
can constitute objective nedical findings to support

conpensability. Continental Express, Inc. v. Freeman, 66
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Ark. App. 102, 989 S.W2d 538 (1999). Nevertheless, there
is no probative evidence in the instant matter denonstrating
that Dr. Bell or any other treating nedical professiona

not ed or otherw se personally observed nuscl e spasms
following the alleged May 19, 2009 accidental injury. W
also do not find that Dr. Bell’s notation of nunmbness and
“tightness” in the claimant’s right |l eg on May 26, 2009 can
be equated with nuscle spasm See Carman v. Haworth, Inc.,
74 Ark. App. 55, 45 S.W3d 408 (2001).

The claimant al so argues that Dr. Bell prescribed
Flexeril and Soma, inplicitly contending that these
prescriptions of medication constituted objective nedical
findings establishing a conpensable injury. The Ful
Comm ssi on recogni zes the Arkansas Suprene Court’s hol ding
that a physician’s prescription of the medication Valium
“as needed for nuscle spasni was an objective nedical
finding establishing a conpensable injury. See Estridge v.
Waste Management, 343 Ark. 276, 33 S.W3d 167 (2000). The
Suprene Court has al so held that a physician’s prescription
of nmedication, to include a prescription for Flexeril
constituted an objective nedical finding establishing a

conpensable injury. See Fred’s Inc. v. Jefferson, 361 Ark.
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258, 206 S.W3d 238 (2005). The Court in Fred’s Inc. noted
that the clai mant had been di agnosed with a contusion in her
spine as well as a back bruise. 1d, 361 Ark. 260, 264, 206
S.W3d at 242, 243. C(Citing Estridge, supra, the Arkansas
Court of Appeal s subsequently held, “the energency room
personnel’s prescribing of Flexeril for nuscle spasns is
sufficient to establish objective findings of injury.” See
Denning v. Wal-Mart Associates, 2009 Ark. App. 842.

However, the Court of Appeals affirned the Conmmi ssion’s
decision that the claimant did not sustain a conpensabl e
injury in Rodriguez v. M. McDaniel Co., Inc., 98 Ark. App.
138, 252 S.W3d 146 (2007). The Court held in Rodriguez
that a prescription for Robaxin was not sufficient to
establish a conpensable injury, because the nedical evidence
di d not denonstrate that the claimant was experiencing
nmuscl e spasns, and Robaxin could be prescribed for
“prophyl actic purposes.” I1d at 144, 252 S.W3d at 151.

In the present matter, the claimant contends that
obj ective nedical findings establishing an injury were
denonstrated on May 21, 2009, when Dr. Bell described back
pain and tenderness in the clainmant’s |unbar spine. The

physician’s handwitten notes on May 21, 2009 are difficult
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to interpret but possibly indicate prescriptions for
Fl exeril and Soma. Neverthel ess, this nmedical exhibit does
not denonstrate that the clainmant was prescribed nedication
“as needed for nuscle spasni as was the case in Estridge,
supra. Nor was the instant claimant diagnosed with a
contusion or bruising, as was the claimant in Fred’s Inc.,
supra. The record in the present matter does not
denonstrate that the clai mant was di agnosed wi th bruising,
swel I'i ng, contusion, spasm or any objective nedical finding
following the alleged May 19, 2009 incident. Nor did Dr.
Bel | prescribe nmedication “as needed for spasm” W
specifically note Dr. Bell’s June 1, 2009 Physician's
Report, which did not indicate that Dr. Bell had observed
muscl e spasns or prescribed nedication for nuscle spasns.
The Full Comm ssion also reiterates that the clai mant had
al ready been prescribed nedications for his | ow back no
| ater than August 2006. These nedications, as noted by Dr.
Ri chey, included Lortab, Neurontin, Lorcet Plus, Percocet,
Darvocet, Flexeril, Robaxin, and Skel axin.

Finally, the Full Comm ssion finds that the June 1
2009 MRI was not nedical evidence establishing a conpensabl e

infjury to the claimant’s | ow back. The preponderance of
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evi dence does not denonstrate that any of the conditions
shown on the June 1, 2009 MRI, including postoperative
changes, | am nectony defect, bul ging, or foram nal
narrowi ng, were caused by the alleged May 19, 2009
accidental injury. Accordingly, the Full Comm ssion finds
that the claimnt has failed to establish by a preponderance
of the evidence a conpensable injury supported by objective
findings. Ark. Code Ann. 811-9-102(4)(D)(Repl. 2002). Nor
did the claimant prove by a preponderance of the evidence
that he sustained a conpensabl e “aggravati on of a pre-
exi sting condition” on May 19, 2009. An aggravation is a
new injury resulting froman independent incident, and being
a newinjury with an independent cause, it nust neet the
definition of a conpensable injury in order to establish
conpensability for the aggravation. Hickman v. Kellogg,
Brown & Root, 372 Ark. 501, 277 S.W3d 591 (2008). 1In the
present matter, the June 1, 2009 MRl was not objective
medi cal evi dence establishing a conpensable injury allegedly
occurring on May 19, 2009.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainmant did not prove he

sust ai ned a conpensable injury on May 19, 2009. The
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clai mant did not establish a conpensable injury to his |ow
back by medi cal evidence supported by objective findings.
W therefore reverse the administrative |aw judge's finding
that the claimant proved he sustained a conpensable injury,
and this claimis denied and di sm ssed.

I T 1S SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opi nion. Ark. Code Ann. 811-9-102(16)(a)(i) states that
“Obj ective findings” are those findings which cannot cone
under the voluntary control of the patient.” That is it.
Ark. Code Ann. 811-9-102(16)(a)(i) has nothing to do with
causation. The npjority states that “the June 1, 2009 MR
was not objective nedical evidence establishing a
conpensabl e injury allegedly occurring on May 19, 2009.~

This statenent is a clear msinterpretation of Ark. Code
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Ann. 811-9-102(16)(a)(i). The majority has completely
failed to engage in any causation analysis, and its decision
nmust be reversed.

The workers’ conpensation statutes provide that
“[a] conpensable injury nust be established by nedical
evi dence supported by objective findings....” Ark. Code
Ann. 11-9-102(4) (D) (Supp. 2007). “Qbjective findings” are
defined as “those findings which cannot conme under the
vol untary control of the patient.” Ark. Code Ann. 811-9-102
(16) (A (i) (Supp. 2007). A claimnt nust prove a causal
connecti on between his enploynent and the injury. Crudup v.
Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900 (2000). While

obj ective nedical evidence is necessary to establish the
exi stence and extent of an injury, it is not essential to
establish the causal relationship between the injury and the

wor k-rel ated accident. Wal-Mart Stores, Inc. v. VanWagner,

337 Ark. 443, 990 S.W2d 522, 524 (1999); Horticare
Landscape Managenent v. MDonald, 80 Ark. App. 45, 89 S . W3d

375 (2002). The two concepts - causation and objective
findings - nust be considered separately. See VanWagner,
Supr a.
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Here, the claimant clearly has objective findings

as shown on the June 1, 2009 MR
Opi ni on

1. Postoperative changes are present at
the L5-S1 level. A |am nectony defect is
present at this |level on the right.

2. A broad based posterior disk bulge is
present at the L5-S1 which is greater
toward the right. The disk appears to
extend near the L5 nerve root on the
right laterally. There is foram nal
narrowi ng on the right when conpared
with the left.

3. Osteophytes are present at the L5-S1
level with mld facet joint hypertrophy
at this level on the right.

4. MIld diffuse disk bulging is present
at the L4-5 | evel.

Clearly, all of the June 1, 2009 MRl findings
“cannot cone under the voluntary control of the patient” and
Ark. Code Ann. 811-9-102 (16)(A) (i) has been satisfied. The
“exi stence and extent” of the injury has been shown pursuant

t o VanWagner, Supra.

As objective findings have been shown, the
guestion becormes one of causation. This claimis mde nore
difficult because the claimnt has a pre-existing condition
in the sane area as the one involved in the instant claim
(the back). But the causation question cannot be answered

by a sinple “before the incident MR and after the incident
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MRI " conparison, which is the analysis the majority has
engaged in. Al the majority’s analysis proves is that the
cl ai mant had objective findings before the incident and al so
had objective findings after the incident. The question of
causation has to be considered separately from objective
findings. |If this were not a requirenent, all claimnts
with pre-existing objective findings would be barred from
recei ving workers conpensation benefits, a result clearly
not intended by the | egislature.

The enpl oyer takes the enployee as it finds him
and enpl oynent circunstances that aggravate pre-existing

conditions are conpensable. Heritage Baptist Tenple v.

Robi son, 82 Ark. App. 460, 120 S.W 3d 150 (2003); Pearline
Wllianms v. L&V Janitorial, Inc. 85 Ark. App. 1, 145 S.W 3d

383 (2004). An aggravation of a pre-existing non-
conpensabl e condition by a conpensable injury is, itself,

conpensable. diver v. Guardsmark, 68 Ark. App. 24, 3

S.W3d 336 (1999). A pre-existing disease or infirmty does
not disqualify a claimif the enploynent aggravated,

accel erated, or conmbined with the disease or infirmty to
produce the disability for which workers' conpensation is

sought. Hickman v. Kellogg, Brown & Root, 372 Ark. 501, 277
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S.W3d 591 (2008). An aggravation is a new injury resulting

from an i ndependent incident. Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W 3d 900 (2000). An aggravation, being a
new injury with an i ndependent cause, nust neet the
definition of a conpensable injury in order to establish

conpensability for the aggravation. Farm and Ins. Co. V.

Dubois, 54 Ark. App. 141, 923 S W 2d 883 (1996).

Ark. Code Ann. 811-9-102(4)(A) (Repl. 2002) defines
“conpensabl e injury”:

(i) An accidental injury causing

i nternal or external physical harmto

the body...arising out of and in the

course of enploynent and which requires

medi cal services or results in

disability or death. An injury is

“accidental” only if it is caused by a

specific incident and is identifiable by

time and place of occurrencel.]

Here, the claimant has proved all of the el enents
of a conpensabl e aggravation injury. The clainmant credibly
testified that, on May 19, 2009, he was working with Don
Wrley and M ke Jarrett, and they were wel ding a channel
iron in a pivot bridge. They ran out of oxygen, so they
went to the shop to get an oxygen tank out of a flatbed

utility truck. The claimant testified that, although al
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three were at the truck, he was the only one in the truck.
The oxygen tank is approximately 5% feet tall and wei ghed
about 90 to 100 pounds. It sits down in a hole on the
truck. The hole is approximately 1% to 2 feet deep and, in
order to get the tank out, you have to grab the tank by the
cap and lift, then slide it to the back of the truck. The
claimant testified that he was holding a 2 to 3-inch cap on
the top of the tank and had to pull straight up to about his
chin level. daimnt had the top of the tank, and M.
Jarrett had the bottomof it, and they were picking up the
tank when it slipped back into the hole. The clai mant
testified that he was picking it up, for a second tine, to
get the tank out of the hole in the truck, when he felt pain
in his |ow back. The claimant felt a sharp pain in the
| oner right side of his back

After the sharp pain, claimnt testified that he
just stood around and | eaned over the side of the truck,
hol ding the side of the truck. He testified that he had a
few “choi ce words” because he was hurting. The clai mant
told Mke Jarrett that he thought it was a pulled nuscle,
but did not specifically ask to go to the doctor. It was

approximately 10:00 or 11:00 a.m, and he tried to go back
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to work, but he could not work because of the pain and the
fact that he could hardly bend over. At approximtely 2:00
or 3:00 p.m, he advised Don Wrley that he was hurting too
bad, and went hone early. The claimant credibly testified
that, after he lifted the tank for the second tinme, he began
to feel a sharp stabbing pain in his |ow back. He |eaned on
the truck for approxinmately five mnutes and had sone
“choice words”. Both Mke Jarrett and Don Wbrl ey
corroborated the claimant’s testinony that he had lifted an
enpty oxygen tank fromthe back of a truck on May 19, 2009.
However, neither witness could recall whether or not the

cl ai mant conpl ained of pain in his back or observations of
any signs of injury as described by the claimnt.
Fortunately, Ms. Hughes did recall that she talked with M ke
Jarrett, who verified that the claimant was helping himlift
t he oxygen bottle off the trailer and that M ke Jarrett and
Don Wrley were there when it happened.

The claimant testified that he reported the injury
to his supervisor, Bubba Byrd, the next norning, and was
told to go see Sue Hughes to fill out the paperwork. M.
Hughes sent himto Dr. Bell. The evidence reveals that, on

May 20, 2009, the claimant reported the injury to Cathy in
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the office. Cathy left a note for Sue Hughes that the
claimant reported that he had hurt his back on the 19'"

t hat Bubba and M ke knew he hurt his back, and that the
clai mant would conme in on the 21t to fill out the paperwork
if he was still hurting.

Despite Mke Jarrett’s testinony that he did not
know that the claimant had hurt his back, the evidence
reveals that he did, in fact, know about the claimnt’s
injury. Additionally, Bubba Byrd, the supervisor, was not
called as a witness. The Comm ssion has recogni zed that an
“unexplained failure to call a witness with special
knowl edge of a transaction raises a presunption that the

testimony woul d be unfavorable” Wst v. Tyson Foods, Inc.,

1997 AWCC 214 (E408320 filed May 8, 1997); Conbs v. Conway

Human Devel opnent Center and Public Enployee dains Dv.,

Ful | Workers’ Conpensation Conmm ssion Qpinion filed May 3,
1995 (E315849), citing Ark. H ghway Comm ssion v. Phillips,

252 Ark. 206, 209, 478 S.W2d 27 (1972). In this case, the
respondents failed to call Bubba Byrd, the supervisor,

wi t hout expl anation. The evidence further denonstrates that
the claimant did neet with Sue on the 21 to fill out the

paperwork and was referred to Dr. Bell
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The claimant went to see Dr. Bell, who ordered an
MRl and took the claimant off work on May 21, 2009. The
claimant credibly testified that, in 2009, he felt a sudden
change in his back after lifting the oxygen tank on May 19,
2009. The claimant testified that the pain was like a
butter knife was being shot into his hip bone and in his
| oner right back. The claimant testified his right |eg was
going to sleep and it was nunb and tingling. d aimnt
credibly testified that he had experienced that pain before
t he 2006 surgery, but not after the 2006 surgery. C ai mant
testified that the 2009 injury was the first time since the
2006 surgery that he experienced that kind of pain.

The Arkansas Supreme Court has acknow edged t hat
medi cal proof of causation is not required in every case:

The pl ethora of possible causes for

wor k-related injuries includes many that

can be established by commobn-sense

observation and deduction. To require

medi cal proof of causation in every case

appears out of line with the general

policy of economy and efficiency

contai ned within the workers’

conpensation law. To be sure, there wll

be circunstances where nedi cal evidence

W Il be necessary to establish that a

particular injury resulted froma work-
rel ated incident but not in every case.
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Wal -Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S. W

2d 522 (1999). Here, rather ironically, since the majority
has chosen to disregard it, in addition to the clainmant’s
credible testinony, there is also objective nedical evidence
show ng causation. First, Dr. Bell noted | unbar spasns.
Second, Dr. Bell prescribed nedication of Flexeril and Soma
to the claimant, and noted that physical therapy should be
considered. A reasonable inference fromthe chronol ogy of
events is that the nedication and physical therapy were

prescribed to aid and treat the injury. Kinbrell v. Ark.

Dep’t. of Health, 66 Ark. App. 245, 989 S.W2d 570 (1999);

Fred's, Inc, v. Jefferson, 361 Ark. 258, 206 S.W3d 238

(2005); Estridge v. WAste Managenent, 343 Ark. 276, 33
S.W3d 167 (2000), Additionally, nedical notes of muscle
spasnms and prescriptions of nmuscle relaxers are held to be

obj ective nedical findings. See Estridge v. Waste

Managenent, 343 Ark. 276, 33 S.W3d 167 (2000), and Fred’s,

Inc. v. Jefferson, 361 Ark. 258, 206 S.W3d 238 (2005).

The medi cal records reflect that the clai mant had
not sought treatnent for his back since 2006. The cl ai mant
testified that, follow ng the nerve bl ocks in 2006, he had

not had any back problens and had been able to return to



Vickers - F904712 26

full -duty work, without restrictions, until the incident on
May 19, 2009. The claimant has net the objective findings
requi renent of 811-9-102(16)(a)(i) with the MRl dated June
1, 2009. Causation is proved by the claimnt’s credible
testimony and the objective findings of spasm and
prescriptions related to spasmfromthe May 21, 2009 visit
with Dr. Bell. As such, | find that the claimant has net al
of the elenents of a conpensabl e specific incident
aggravation injury and would award all benefits related to
this injury, including additional reasonably necessary
nmedi cal treatnment and tenporary total disability benefits.
For the aforenentioned reasons | nust respectfully

di ssent.

PH LI P AL HOOD, Conm ssi oner



