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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F703151   
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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE TERRY LUCY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed April 27, 2011.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of the within claim.

2. The employee-employer-carrier relationship
existed at all relevant times, including march
17, 2007.

3. The claimant’s average weekly wage at the time
of her alleged injury $189.43, an amount which
entitles her to compensation rates of $126.00.
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4. This claim has been controverted in its
entirety.

5. The claimant failed to prove by a
preponderance of the credible evidence that
she sustained a low back injury during and in
the course of her employment on March 14,
2007.

6. The claimant failed to establish a compensable
injury to her thoracic spine by medical
evidence supported by objective findings.

7. The claimant failed to establish a compensable
injury to her cervical spine by medical
evidence supported by objective findings.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that she sustained compensable

injuries that are governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The

claimant’s alleged injuries are, indeed, injuries that

are covered by the Act; however, the claimant has failed
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to establish the elements necessary to prove these

compensable injuries by a preponderance of the evidence. 

Therefore we affirm and adopt the April 27, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and

dissent, in part, from the majority opinion. 

Specifically, I concur on the finding that the claimant

has failed to prove a cervical injury. However, after a

de novo review of the record, I find that the claimant

has proved compensable thoracic and lumbar injuries, and

I must respectfully dissent from the majority on these

findings. 
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FACTS

          The claimant was employed with respondent as a

CNA.  She traveled to patients’ houses and provided

personal care, including bathing, house cleaning, home

health, and hospice services.  The claimant testified

that, on March 14, 2007, she was working at the nursing

home.  While helping a patient move from a recliner to a

commode, she twisted and turned her body, causing pain

in the thoracic area of her back.  Claimant returned to

respondent’s office, reported her injury, and was given

papers to fill out.

          Claimant’s husband testified that when the

claimant came home from work that day she was bent over,

walking real slow and crying.  She relayed to him the

history of moving the patient to the commode.

          Claimant was subsequently seen by Dr. Jose

Abiseid, who prescribed physical therapy.  An MRI scan

of the claimant’s lumbar spine was conducted on May 25,

2007, which showed disc bulges at L1-2, L2-3, L4-5 and

L5-S1.  The claimant was referred to Dr. Scott

Schlesinger, who provided injection therapy beginning

June 27, 2007.  Dr. Schlesinger then referred the

claimant to Dr. Jasen Chi, who changed her medications

for treatment of “bulging discs at multiple levels” of
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the spine.  Dr. Chi then referred claimant for a CT-

myelogram, and then on to Dr. Phillip Kravetz, who then

sent her to Dr. Sunder Krishnan.

          In his report of January 30, 2008, Dr.

Krishnan notes the history of “low back pain and left

heel pain as well as upper thoracic discomfort” that had

been “plaguing [claimant] since March 2007" when she was

“basically transferring a patient” on the job.  Dr.

Krishnan provided an injection treatment regime

different from the regime that had been provided by Dr.

Schlesinger, ordered a lumbar CT scan, a lumbar

discogram, and returned the claimant to Dr. Kravetz.

          In his report of March 11, 2008, Dr. Kravetz

discusses the history and various testing.  His

conclusion was that the discography demonstrated that

the L5-S1 level disc was the pain generator and he

recommended decompression and fusion at that level.  The

surgery was performed on March 31, 2008.  Reports

thereafter indicate that claimant did not experience

significant improvement.

          The claimant returned to Dr. Krishnan, who

assessed her on October 8, 2008 as having thoracic disk

displacement.  Dr. Krishnan ordered an up-to-date MRI of

the thoracic spine, as the previous thoracic MRI was 18-
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months-old.  On October 17, 2008, Dr. Krishnan stated:

“I did review her MRI.  She has minimal disk

displacement in her thoracic spine.”  Dr. Krishnan

performed a steroid injection of the thoracic spine.  On

November 3, 2008, Dr. Krishnan performed diagnostic left

T7, T8, T9 and T10 facet medial branch nerve blocks.  On

November 11, 2008, due to the good results the claimant

received from the nerve blocks, Dr. Krishnan performed

facet rhizotomies.

LEGAL ANALYSIS

          Here, we have two injuries, with slightly

different burdens of proof.  For the lumbar injury,

since the claimant had seen Dr. Abiseid with essentially

the same lower back complaints three months before the

work incident, the claimant, arguably, must prove that

the work incident was an aggravation of a pre-existing

condition.  In workers’ compensation law, an employer

takes the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are

compensable.  Heritage Baptist Temple v. Robison, 82

Ark. App. 460, 120 S.W. 3d 150 (2003).  An aggravation

of a pre-existing non-compensable condition by a

compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An
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aggravation is a new injury resulting from an

independent incident.  Crudup v. Regal Ware, Inc., 341

Ark. 804, 20 S.W. 3d 900 (2000).  An aggravation, being

a new injury with an independent cause, must meet the

definition of a compensable injury in order to establish

compensability for the aggravation. Farmland Ins. Co. v.

Dubois, 54 Ark. App. 141, 923 S.W. 2d 883 (1996). 

          Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002)

defines “compensable injury”:

(i) An accidental injury causing
internal or external physical harm
to the body...arising out of and in
the course of employment and which
requires medical services or results
in disability or death.  An injury
is “accidental” only if it is caused
by a specific incident and is
identifiable by time and place of
occurrence[.]

          A compensable injury must be established by

medical evidence supported by objective findings.  Ark.

Code Ann. §11-9-102(4)(D).  “Objective findings” are

those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(a)(i).  

          Here, the claimant had seen Dr. Abiseid one

time on December 6, 2006, before her March 14, 2007
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accident.  There are no objective findings of any low

back injury from this visit, so it should be noted that

it is merely speculation that the claimant’s injury is

to the same lumbar region she complained about in

December.  However, even taking speculation as fact, it

cannot be ignored that the claimant did not become

disabled until after the March 14, 2007 incident.  After

the December 6, 2006 visit with Dr. Abiseid, the

claimant was able to continue working.  After the March

14, 2007 accident, the claimant was unable to work, and

ultimately underwent a fusion surgery at the L5-S1

level.

          As for the respondent’s argument that the

objective findings requirement is not met because the

findings are degenerative, I would note that in any

aggravation case, the objective findings do not have to

be acute.  They just have to show the existence of a

pre-existing condition which is aggravated by the at-

work incident.  Any other interpretation of the law

would negate all case law concerning aggravation

injuries.  Requiring “new” objective findings violates

the very definition of an aggravation injury.  Here, the

claimant has met all of the elements for a compensable
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specific incident lumbar injury, including providing

objective findings.

          As for the thoracic injury, it must be

analyzed as a simple specific incident injury claim. 

For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the following requirements

of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must

be established: (1) proof by a preponderance of the

evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

          Here, the claimant has met all of the elements

of a compensable specific incident thoracic injury.  As

with the lumbar injury, the respondent’s argument that
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the claimant did not present objective findings, is

misplaced.  The claimant did present objective findings. 

On October 17, 2008, Dr. Krishnan stated: “I did review

her MRI.  She has minimal disk displacement in her

thoracic spine.”  The respondent argues that this

statement is not sufficient.  I disagree.  There is no

requirement that objective findings have to be of a

certain degree to be objective findings.  Here, the disk

displacement is minimal.  But that does not negate the

fact that she has disk displacement.

          As the majority has affirmed and adopted the

Administrative Law Judge and the Administrative Law

Judge found that the claimant was not a credible

witness, I must comment on the Administrative Law

Judge’s conclusion.  It is clear from reading the

transcript of the hearing and the comments made in the

medical reports that the claimant is a poor historian.

Specifically, she rambles and goes off-topic.  But this

does not render her testimony not credible.  She has

consistently reported pain in her thoracic and lumbar

region.  She has consistently reported the at-work

incident to her doctors and at the hearing.  While I

find her delivery difficult, I find her testimony to be

credible.
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CONCLUSION

          After a de novo review of the record, I find

that the claimant has proved compensable thoracic and

lumbar injuries, and I would award benefits accordingly. 

For the aforementioned reasons I must concur, in part,

and dissent, in part, from the majority opinion.

_______________________________
                        PHILIP A. HOOD, Commissioner


