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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F703141

DANA TOTTY, EMPLOYEE                          CLAIMANT

JOHN SANFORD, DDS, EMPLOYER   RESPONDENT 

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER           RESPONDENT 
     

OPINION FILED AUGUST 8, 2011

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented pro se.

Respondents represented by the HONORABLE PHILLIP
CUFFMAN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 24, 2011. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. At all times pertinent, to include May
2, 2006, the relationship of employee-
employer-carrier existed among the
parties when the claimant sustained a
compensable cumulative trauma injury,
during which time she earned wages
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sufficient to entitle her to weekly
compensation benefits of
$452.00/$339.00, for temporary
total/permanent partial disability.

3. The evidence preponderates that a
vocational rehabilitation evaluation is
reasonable in relation to the disability
sustained by claimant as a result of the
May 2, 2006, compensable injury.

4. The prior rulings in this claim, to
include the June 10, 2009, Award growing
out of the April 3, 2009, hearing, and
the February 26, 2010, Opinion growing
out of the December 4, 2009, hearing are
res judicata.

5. The recommended referral of the claimant
by Dr. Eric Gordon to see Dr. Bruce
Safman for further evaluation and
possible treatment reflects reasonable
necessary treatment in connection with
the compensable cumulative trauma injury
of the claimant.

6. The respondents shall pay all reasonable
hospital and medical expenses arising
out of the claimant’s compensable
cumulative trauma injury of May 2, 2006.

7. The respondents have controverted the
claimant’s entitlement to additional
medical treatment, to include the
referral for pain management
evaluation/workup and treatment, and the
claimant’s entitlement to a vocational
rehabilitation evaluation.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,
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we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the February 24, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the claimant proved by a

preponderance of the evidence that she was entitled to

vocational rehabilitation. Based upon my de novo review

of the record, I find that the claimant has failed to

meet her burden of proof.  

The claimant was employed by the respondent

employer as an office manager.  The claimant sustained

admittedly compensable injuries to her upper extremities

on May 2, 2006.  She has not worked for the respondent

employer since then, nor has she worked for anyone else. 

At this time, the claimant has testified that she has

applied for jobs, but has been unable to obtain one. 

The claimant has informed prospective employers of her
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restrictions and she was told that she was a high risk

and they would not offer her employment.  

The evidence demonstrates that the claimant

sought a change of physician to Dr. Robert Metthias. 

Dr. Metthias sent the claimant to Dr. Reginald

Rutherford for electrodiagnostic testing which yielded

normal results.  The claimant was also examined by Dr.

Eric Gordon who stated that he could not help her.  

The claimant testified that Dr. Metthias put

the claimant on restrictions.  However, the claimant

stated that she told Dr. Metthias what she could not do

and he “put me on those restrictions because I told him

I just cannot do it.”  The claimant has also applied for

Social Security disability benefits, but has not had a

hearing on her application as of the date of the

Workers’ Compensation hearing.  

The evidence demonstrates that the claimant

does not have any physical problems that can be shown by

medical testing.  Although Dr. Metthias did state that

the claimant should avoid repetitive lifting motion for

more than two hours at a time, the claimant was given

those restrictions because she told Dr. Metthias that

she, “could not do it”. 

Simply put, in my opinion, there is no

evidence in the record that demonstrates that the
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claimant is entitled to vocational rehabilitation.  The

claimant has undergone electrodiagnostic testing which

has yielded normal results.  The claimant’s restrictions

from Dr. Metthias were self-imposed restrictions that

she told Dr. Metthias she could not do.  The claimant

has applied for jobs but has told the employers that she

is restricted and cannot do anything.  The claimant will

certainly not secure employment when informing a

prospective employer of her self-imposed limitations. 

Therefore, I cannot find that the claimant has proven by

a preponderance of the evidence that she is entitled to

vocational rehabilitation.  Accordingly, I must

respectfully dissent from the majority’s award of

benefits. 

_______________________________
KAREN H. McKINNEY, Commissioner


