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Deci sion of Adm nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge filed January 18, 2011. 1In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usions of |aw

1. The stipul ations agreed to by the

parties at the prehearing conference and
contained in the Prehearing Order filed
Novenber 3, 2010, are hereby accepted as
fact.

2. The cl ai mant has proven, by a
preponderance of the evidence, that he
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sust ai ned conpensable injuries as the
result of a specific incident when he
was i nvolved in a notor vehicle accident
on Decenber 30, 2009.

3. The notor vehicle accident on Decenber
30, 2009, arose out of and during the
course of claimnt’s enpl oynent. The
cl ai mant was perform ng enpl oynent
rel ated services at the tinme of his
accident and resulting injuries.

4. Respondents are responsi ble for al
nmedical related to the claimant’s
adm ssion to the hospital in
Ar kadel phi a, Arkansas, on Decenber 30,
2009, as well as claimant’s
hospitalization at UAMS Medi cal Center
for the period begi nning Decenber 30,
2009, through his discharge on January
6, 2010.

5. Al'l additional issues, including
claimant’s entitlenent to i ndemity
benefits, as well as additional nedical
treatment have been specifically
reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credi ble evidence, correctly
applies the law, and should be affirnmed. Specifically,
we find froma preponderance of the evidence that the
findings made by the Admi nistrative Law Judge are
correct and they are, therefore, adopted by the Ful

Conmi ssi on.
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We therefore affirmthe January 18, 2011,
deci sion of the Adm nistrative Law Judge, i ncluding al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Conmm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum wi t hout di scount and with interest thereon at the
awful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
anended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anmount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .

IT IS SO ORDERED

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner
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Comm ssi oner MKi nney di ssents.

DISSENTING OPINION

| respectfully dissent fromthe mgjority’s
opinion finding that the claimant proved by a
preponderance of the evidence that he sustained a
conpensabl e injury. Specifically, I find that the
cl ai mant was not perform ng enpl oynent services at the
ti me he had an autonobile accident on Decenber 30, 2009.

The cl ai mant was enpl oyed by the respondent
enpl oyer as a skidder driver. The clainmant had left the
ti mber woods, dropped his other co-enpl oyees off at
their hones, filled up the conpany truck, and was headed
home in the conpany truck when he had an acci dent about
two mles fromhis house. The claimant was driving down
t he hi ghway, went off of a curve, and hit a tree. The
cl ai mant spent about 7 days at UAMS Medical Center after
he had been taken to Arkadel phia Hospital and then
transferred to Little Rock.

Approxi mately 7 or 8 days after the accident,
the clai mant spoke with Brenda Sellers, the clains
adj uster for the respondent carrier. Ms. Sellers
testified that the recorded statenent was | ost because
her conputer crashed shortly after she took the

claimant’s statenent and all she had was her notes from
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t he conversation. Ms. Sellers testified that the
claimant did not nmention having to stop anywhere before
arriving at hone, and that the claimant stated he was
“done for the day” on two different occasions in the
conversation

The claimant testified at the hearing that he
had to stop at the respondent enployer’s shop that was
about a mle fromhis house to get a CB radio for the
next day. However, the claimant did not tell M. Sellers
that, only that he was “done for the day”. The
respondents controverted the claimant’s claim finding
that the clai mant was not perform ng enpl oynent services
when he sustained his injuries. In the alternative, if
t he Conmmi ssion found that the clainmant was performng
enpl oyment services, the respondents argue that the
claimant suffered froman idiopathic event, which was
totally unrelated to his enploynent. Based upon ny de
novo of the record, | find that the claimant was not
perform ng enpl oynent services at the tinme she sustained
his injuries.

In order for an accidental injury to be
conpensabl e, it nust arise out of and in the course of
enpl oynent. Ark. Code Ann. 8 11-9-102(4)(A) (i) (Supp.
2009). A conpensable injury does not include an injury

that is inflicted upon the enployee at a tine when
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enpl oyment services are not being performed. Ark. Code
Ann. 8 11-9-102(4)(B)(iii)(Supp. 2009). The phrase “in
the course of enploynent” and the term “enpl oynent
services” are not defined in the Wrkers’ Conpensation

Act. Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284

S.W3d 57 (2008).
An enpl oyee is perform ng enpl oynent services
when he or she is doing sonething that is generally

required by his or her enployer. 1d. Pifer v. Single

Source Transp., 347 Ark. 851, 69 S.W3d 1 (2002). The

Comm ssi on uses the same test to determ ne whether an
enpl oyee is perform ng enpl oynent services as we do when
determ ni ng whet her an enpl oyee is acting within the

course and scope of enploynent. Jivan v. Econ. Inn &

Suites, 370 Ark. 414, 260 S.W3d 281 (2007). The test is
whet her the injury occurred within the tinme and space
boundari es of the enpl oynent, when the enpl oyee was
carrying out the enployer’s purpose or advancing the
enpl oyers interest, directly or indirectly. 1d. In
Conner, 373 Ark. 372, 284 S.W3d 57, the Court stated
that where it was clear that the injury occurred outside
the tine and space boundaries of enpl oynent, the
critical inquiry is whether the interests of the

enpl oyer were being directly or indirectly advanced by

t he enpl oyee at the tine of the injury. Mreover, the
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i ssue of whether an enpl oyee was perform ng enpl oynent
services within the course of enpl oynent depends on the
particular facts and circunstances of each case. |d.
The Court of Appeals and the Suprene Court
have found injuries conpensabl e when the enpl oyee was
required to stay on his or her enployer’s prem ses and
performduties, if the need arises, during their break.

See, Ray v. University of Arkansas, 66 Ark. App. 177,

990 S.W2d 558 (1999); \Wallace v. West Fraser South, 365

Ark. 68, 225 S.W3d 361 (2006). In these cases, the
Courts found that the enpl oyee’s presence and

avai lability advanced the enployer’s interest. Injuries
have been found not to be conpensabl e when the enpl oyer
receives no benefit fromthe activity being perfornmed
during the break or when the activity is not inherently
necessary for the performance of the enployee’s job,
even though his or her presence or action benefits the

enployer. E.g., MKinney v. Trane Co., 84 Ark. App. 424,

429, 143 S.W3d 581, 585 (2004); Smth v. Gty of Fort

Smith, 84 Ark. App. 430, 435, 143 S.W3d 593, 596-97
(2004) .

The Courts have al so found that an injury
suffered by an enpl oyee while on a break is conpensabl e
if the enployer has inposed sone duty or requirenent to

be fulfilled by the enployee during the break. E. g.,



St ephens - G000501 8

Moncus v. Billingsley Logging and Anerican Ins. Co., 366

Ark. 383, 235, S.W3d, 877 (2006). In Mncus, although
t he enpl oyee was not engaged in the activity for which
he was primarily enpl oyed when he was fatally injured,
he was carrying out the express directions of his

enpl oyer by followi ng the enployer to a job site to

begin working. Simlarly, in Wal-Mart Stores, Inc. v.
Sands, 80 Ark. App. 51, 91 S.W3d 93 (2002), the

cl ai mant suffered a conpensabl e injury when she was
returning her purse to her |ocker on her way back froma
schedul ed break. For security reasons, the respondent
required enpl oyees to place their belongings in their

| ocker before returning to work. In Wallace v. Wst

Fraser South, the Suprenme Court held that an enpl oyee

suffered a conpensable injury when he fell while walking
over a board that was placed by his enployer across a
ditch for enployees to use as a bridge when returning
froma break. The claimant was advanci ng his enpl oyer’s
I nterest during the break because he remai ned on the
clock, was not allowed to | eave the prem ses, and coul d
be called back to work.

The Suprenme Court drew a bright-line rule for

“residential enployees” in Jivan v. Econony Inn, 370

Ark. 44,260 S.W3d 260 (2007). In this case, the

cl ai mant was a hotel nanager who |lived on the premn ses



St ephens - G000501 9

and was “on-call” twenty-four hours a day. She suffered
a conpensabl e injury while she was changing clothes in
her bathroomto go to the gym The Court found that the
claimant was at an increased risk and held that
“[Jivan’s] presence on the prem ses during the fire
exposed her to a greater degree of risk than someone who
did not live on the premses. ... Thus, [she] indirectly
advanced her enployer’s interests, even while remaining
on the prem ses during the fire.” The Courts have
additionally found that an injury suffered by a non-
residential enployee is not conpensabl e where the

enpl oyee is performng an activity nmerely for the

pur pose of attending to his personal needs. In Cook v.

ABF Freight Systens, Inc., 88 Ark. App. 86, 194 S. W 3d

794 (2004), a truck driver who was “off the clock” but
“on-call” in a notel room provided by his enployer was
injured while turning on the lights in the bathroom The
Court found that the claimant was not performng

enpl oynent services because there was no evi dence that
his going into the bathroomwas for any reason other
than to attend to his own personal needs.

In Smth v. Gty of Fort Smth, 84 Ark. App.

430, 143 S.W3d 593 (2004), the Court affirned the
Comm ssion’s denial of benefits for an injury that

occurred within normal working hours, on the enployer’s



St ephens - G000501 10
prem ses, and while the claimant was advancing the
enpl oyer’s interest because the activity the clai mant
was engaged in was not inherently necessary for the
claimant’s job. The claimant was a truck driver at the
city dunp and the city all owed enpl oyees to renove
debris fromthe dunp for their own personal use. The
claimant was injured renoving gravel for his own
personal use. The claimant’s injuries were found not to
be conpensabl e because the gravel |oading activity was
not inherently necessary for the performance of his job
as a dunp-truck driver

The Court has previously recognized that an
injury is conpensable even when an enpl oyee was on break
or had not yet clocked in as |long as the enpl oyee was
perform ng enpl oynent services a the tinme the injury

occurred. Jonesboro Care & Rehab Cr. v. Wods, 2010

Ark. 482, _ S .W3d __ (2010) holding that an enpl oyee
was perform ng enpl oynent services when she stepped
outside for a break while attending a mandatory sem nar
and was required to wait afterward to conpl ete paperwork
and pick up her paycheck. In Conner, the Court found
that an injury sustained by a janitor while opening a
gate to a school parking |ot upon returning fromhis

l unch break was conpensabl e because the janitor was

perform ng enpl oynent services at the tine of his injury
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particularly where he was not allowed to | eave the

wor kpl ace area during break. In Collins v. Exce

Specialty Prods., 347 Ark. 811, 819, 69 S.W3d 14, 20

(2002), the Court found that an enployee’s injury,
suffered while taking a restroom break, was conpensabl e,
because the “restroom break was a necessary function and
directly or indirectly advanced the interest of the

enployer”. In the case of Wiite v. CGeorgia-Pac. Corp.

339 Ark. 474, 6 S.W3d 98 (1999) the Court held that an
enpl oyee’ s injuries were conpensabl e because the

enpl oyee was required to nonitor his work area while he
was taking a snoke break and was thus perform ng

enpl oyment servi ces.

First and forenost, | give nore weight to the
testinmony of Ms. Sellers than | do testinony of the
claimant that stated he was on his way to the respondent
enpl oyer’s shop to pick up a CB radi o before he went
home. On two separate occasions, the claimant told Ms.
Sellers that he was “done for the day” and did not
nmention that he had to make a stop by the shop in
@Qurdon. When Ms. Sellers called to informthe clai mant
that his clai mwas being denied due to the absence of
any enpl oynent-rel ated services being performed at the
time of the accident, the claimant did not identify any

j ob tasks being perforned at the tine of the accident.



St ephens - G000501 12
The claimant did not state at that tinme that he needed
to stop at the shop

This case is akin to the case of Daniels v.

Arkansas Departnent of Human Services, 77 Ark. App. 99,

72 S.W3d 128 (2002). In Daniels, the claimnt was
charged with transporting clients just as the clai mant
in this case was transporting co-workers to and fromthe
ti mber woods. In Daniels, the Court of Appeals found
that the clai mant was not engaged in that particul ar
task at the tine of her autonobile accident, but she had
been returning to the office after lunch. The Court
stated, “Because appellant was going to the workpl ace,
we cannot conclude that she was carrying out the
enpl oyer’ s purpose or advancing the enployer’s interest,
either directly or indirectly when the accident
occurred.”

Anot her case akin to this case is Lepard v.
West Menphis Machine & Welding, 51 Ark. App. 53, 908

S.W2d 666 (1995). The Court stated that the going and
comng rule ordinarily precludes recovery for an injury
sust ai ned while the enployee is going to or returning
fromhis place of enploynment. The rationale behind this
rule is that an enployee is not within the course of his
enpl oynent while traveling to and fromhis job. The

exceptions to the going and com ng rul e include:
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1) one where an enpl oyee is
injured while in close
proximty to the enployer’s
prem ses;
2) Where the enpl oyee furnishes to
and from work;
3) Where the enpl oyee is a
travel i ng sal esman;
4) Where the enployee is injured
in a special errand; and
5) Where the enpl oyee conpensates
the enpl oyee for his time from
t he nonent he | eaves until he
returns hone.
In Lepard, the clainmant died after he collided
with atrain while driving a truck owned by his
enpl oyer. Just prior to the accident, the claimant had
hand-del i vered a co-worker’s paycheck. The testinony at
the hearing reveal ed that the claimant’s enpl oyer
all owed the claimant to use the conpany truck to get to
and fromwork due to the fact that his famly had only
one operational vehicle. The Court of Appeals placed a
great deal of enphasis on the fact that the enployer’s
decision to allow the claimant to drive a conpany truck
was a gratuitous gesture. The Court of Appeals found
that there was no nexus between the enploynment and the
travel because the clainmant was nerely headed hone from
work. As in this case presently before us, the clai mant
was nerely headed honme from work.

Furthernore, in Swearingen v. Evergreen Lawns,

85 Ark. App. 61, 145 S.W3d 830 (2004), the Court
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affirnmed the Conm ssion’s denial of benefits based on
their conclusion that the act of furnishing a vehicle by
t he enpl oyer was nore of a favor for the enployee than

it was a benefit for the enployer. In Swearingen, the

cl ai mant dropped off a co-worker at his house before
proceedi ng towards his own hone. Like the claimant in

the case presently before us, the claimant in Swearingen

testified that he was “finished for the day” and was
“done with all his work.”

When | consider all of the evidence in the
case and the precedent cited above, | cannot find that
t he clai mant was perforn ng enpl oynent services at the
time of his accident. The clai mant was enpl oyed by the
respondent enpl oyer as a skidder driver, not as a
courier driver or a truck driver. At the time of his
accident, he was not driving a skidder, nor was he out
in the woods. He was not doing anything related to his
normal duties as a skidder driver. The claimant was
nerely driving home and was not transporting any co-
workers at the tine of his accident. The claimant’s
statenents given several days after the accident that he
was done for the day and that fact that he never told
Ms. Sellers that he had to stop by the shop until
sonetine later lead ne to conclude that the clai mant was

headed hone. The claimant is precluded fromreceiving
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Workers’ Conpensation benefits because he was doi ng
absolutely nothing to further the interests of his
enpl oyer at the time he sustained his injuries in the
aut onobi | e acci dent.

If I were to find that the clai mant was
perform ng enpl oynment services at the time of his
accident, a finding I do not make, | find that the
claimant woul d still be precluded fromreceiving
benefits based upon the fact that his weck was the
result of an idiopathic blackout. The clainmant’s weck
occurred on a stretch of road the clainmant had travel ed
many tines. He straightened a curve and slid sideways
into a tree. The cl ai mant had expl ained to his boss,
Kevin Jester, early on that he had |ikely bl acked out
due to his blood sugar irregularities associated with
hi s di abetes. When the clai mant was questioned at the
hearing, he stated that there was not anything on the
road that caused himto have the accident and he did not
even conme to until after he was up against the tree and
t he emergency personnel were trying to extract himfrom
the vehicle. Further, the claimant and his wife told the
doctors that the clainmant has passed out when the weck
happened.

The medi cal records reveal that the clai mant

has been treated in the past for severe dizzi ness,
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headaches, high bl ood pressure, and diabetes. At the
time the claimnt was admtted on the day of the
acci dent at UAMS, he was noted to have chronic renal
di sease with acidosis.

An idiopathic fall is one whose cause is
personal in nature, or peculiar to the individual. ERC

Contractor Yard & Sales v. Robertson, 335 Ark. 63, 977

S.W2d 212 (1998); Kuhn v. Majestic Hotel, 324 Ark. 21,

918 S.W2d 158 (1996); Little Rock Convention & Visitors

Bur. v. Pack, 60 Ark. App. 82, 959 S.W2d 415 (1997):

Moore v. Darling Store Fixtures 22 Ark. App. 21, 732

S.W2d 496 (1987). Injuries sustained due to an
unexpl ai ned cause are different frominjuries where the

cause is idiopathic. ERC, supra. Were a clai mant

suffers an unexplained injury at work, it is generally

conpensable. Little Rock Convention & Visitors Bur.

supra. Because an idiopathic injury is not related to
enploynment, it is generally not conpensabl e unless
conditions related to the enploynent contribute to the
risk by placing the enployee in a position, which

i ncreases the dangerous effect to the fall. Id.

Enpl oynent conditions can contribute to the risk or
aggravate the injury by, for exanple, placing the

enpl oyee in a position which increases the dangerous
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effect of a fall, such as on a height, near machinery or
sharp corners, or in a noving vehicle. |d.

In Moore, supra, the Court of Appeals offered

the follow ng analysis with regard to whet her an on-t he-
job fall will give rise to conpensation

When one suffers an injury at work,
the cause is, obviously, either
known or unknown. Larson’s treatise
on workers’ conpensation | aw states
that the nost common exanple of a
situation in which the cause of the
harmis unknown is the unexpl ai ned
fall in the course of enploynent and
that nmost courts confronted with

t hat situation have seen fit to
award conpensation. 1 Larson, The
Law of Workmen’s compensation, 8§
10. 31, at 3-87 (1985). However,
injuries fromidiopathic falls do
not arise out of the enploynent

unl ess the enploynent contributes to
the risk or aggravates the injury
by, for exanple, placing the

enpl oyee in a position which

i ncreases the dangerous effect of
the fall, such as on a height, near
machi nery or sharp corners, or in a
nmovi ng vehicle. Larson § 12.11.

The word “idiopathic” is defined in
Webster’s Third New International
Dictionary, Unabridged (1976), as
(1) peculiar to the individual, (2)
ari sing spontaneously or from an
obscure or unknown cause. Although
the two concepts are frequently
confused, Larson says “unexpl ai ned
fall cases begin with a conpletely
neutral origin of the mi shap, while
idiopathic fall cases begin with an
origin which is admttedly persona
and which therefore requires sone
affirmati ve enpl oynent contri bution
to offset the prima facie show ng of
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personal origin." Larson § 12.11,
at 3-314.

Qur Arkansas cases have followed the
above rules. In Fairview Kennels v.
Bai l ey, 271 Ark. 712, 610 S.wW2d 270
(Ark. App. 1981), we relied upon a
statenent from Larson § 10.31 that
"It is significant to note that nost
courts confronted with the
unexpl ai ned fall problem have seen
fit to award conpensation,” and we
hel d that the claimnt's explanation
that, while engaged in her work-

rel ated duties she "fell and
couldn't get up,"” was sufficient for
the Conmission to find that the
claimant fell in the course of her
enpl oynment. 271 Ark. at 715. Mbore,
22 Ark. App. at 25, 732 S.W2d at
498.

In my opinion, a review of the evidence
denonstrates that the claimant in his case was sinply
driving hone when he passed out due to conplications
fromhis diabetes, fromlow bl ood sugar and netabolic
acidosis. Therefore, | find that the claimnt has failed
to meet his burden of proof. Accordingly, for all the
reasons set forth herein, | respectfully dissent from

the majority’s award of benefits.

KAREN H. MKI NNEY, Comm ssi oner



