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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed October 5, 2010.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the prehearing conference
conducted on May 26, 2010, and contained
in a pre-hearing order filed June 1,
2010, are hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she was
performing employment services when she fell on
January 7, 2010.
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3. The claimant has failed to prove by a
preponderance of the evidence that she suffered a
compensable injury when she fell on January 7,
2010.

4. The claimant has failed to prove by a
preponderance of the evidence that she is entitled
to any benefits in this matter.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

was performing employment services when she fell on ice in the

employer’s entryway on her way back from a break on January 7,

2010, and I would award benefits for her left elbow injury.

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-102(4)(Repl.
2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing
internal or external physical harm
to the body ... arising out of and
in the course of employment and
which requires medical services or
results in disability or death.  An
injury is ‘accidental” only if it
is caused by a specific incident
and is identifiable by time and
place of occurrence.[.]

(B) “Compensable injury” does not
include:
(iii) Injury which was inflicted
upon the employee at a time when
employment services were not being
performed or before the employee
was hired or after the employment
relationship was terminated[.]

An employee is performing employment services when she

is doing something that is generally required by her employer. 

Dairy Farmers of Am., Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d

905 (2007).  The Court of Appeals uses the same test to determine

whether an employee is performing employment services as the

Court does when determining whether an employee is acting within
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the course and scope of employment.  Parker v. Comcast Cable

Corp., 100 Ark. App. 400, 269 S.W.3d 391 (2007).  The test is

whether the injury occurred within the time and space boundaries

of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly

or indirectly.  Id.  The issue of whether an employee was

performing employment services within the course of employment

depends on the particular facts and circumstances of each case. 

Texarkana Sch. Dist. V. Conner, 373 Ark. 372, 284 S.W.3d 57

(2008).

The undisputed evidence in this case is that the

claimant was on paid break at the time of her accidental injury. 

She could not leave the premises while on the break in question,

and she was headed back to her work station at the time of the

accident.

Here, the claimant testified that she was back from the

parking lot, and was actually at the entryway, at the time she

slipped and fell.  She testified that it did not appear that her

employer had made any attempt to remove the ice off the entryway.

If the claimant would have been on an unpaid break or

if the claimant would have had the freedom to leave the premises,

it would be reasonable to conclude that she was not in the course

of her employment at the time of the accident.  However, under

the facts of this case, the employer still actually had control
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over the claimant at the time of the accident.

Having the claimant remain on the premises during her

break was obviously beneficial to the employer, as evidenced by

the fact that the employer continued to pay the claimant for

break time.  Although the claimant left a note on her desk

indicating that she was on break, she was obviously readily

accessible if her employer needed her; otherwise, there would

have been no reason for the requirement that she remain on the

premises.

At the time of the accidental injury, the claimant was

clearly within the time and space boundaries of her employment;

therefore, an award of benefits in this case would be consistent

with the Court’s award in Wallace v. West Fraser South, Inc., 90

Ark. App. 38, 203 S.W.3d 646 (2005), where the Court held that an

employee who is “coming off break” to return to work is an

activity that directly advances an employer’s interests and

constitutes employment services.  Additionally, the Supreme Court

in Hudak-Lee v. Baxter County Regional Hospital, 2011 Ark. 31,

found that an employee on a break that benefitted the employer

can be performing employment services.  Here, as the claimant was

required to remain on the premises during her break, her action

in returning to the building benefitted her employer.
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For the aforementioned reasons I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


