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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed September 29, 2010.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on July 7, 2010, and contained
in a pre-hearing order filed that same
date, are hereby accepted as fact.

2. Claimant has failed to prove by a preponderance of
the evidence that he is entitled to permanent
partial disability benefits in excess of the 12%
rating assigned by Dr. Heim.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record, I must

respectfully dissent from the majority opinion.  I would award

the claimant a 16% impairment rating based upon the rating

assigned by Dr. Benafield, as well as an attorney’s fee.  The
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parties stipulated that the claimant sustained a compensable

injury to his left wrist on October 2, 2008, and that the

respondent accepted and paid permanent partial disability based

upon a 12% rating assigned by Dr. Heim.  The claimant sought a

higher impairment rating and corresponding permanent partial

disability and an attorney’s fee. 

The medical records showed that the claimant had a

work-related left distal radius fracture, for which he had

surgery on October 7, 2008, by Dr. Bertram.  On December 10,

2008, Dr. Heim noted the claimant’s improvement, although he

still had limited range of motion, and felt that, due to the

“extremely comminuted” fracture, the claimant was not going to

experience further improvement.  Dr. Heim wrote on February 19,

2009:

Moises was released on 1/12/09 at maximum
medical improvement.  Based on that
examination, my experience with this type of
injury and recommendations and the guidelines
of the evaluation of permanent impairment
this patient would qualify for a 12%
impairment of the involved upper extremity
which would equate to 7% impairment of the
whole person.  This is based on his
diminished radial and ulnar deviation, page
37; his diminished wrist palmar flexion, page
36; his diminished pronation, page 40; and
his comparison with relationship to the upper
extremity compared to the whole person, page
20. 

Dr. Benafield saw the claimant on July 2, 2009 for a

second opinion regarding his post-traumatic stiffness and pain
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after surgical correction of his left radius fracture.  Dr.

Benafield stated that he agreed with Dr. Heim’s care and that

some postoperative stiffness and pain was to be expected after

such a severe fracture.  He did note that he had “maybe” more

stiffness and pain than would be expected, but not unreasonably

so.  

...  I think he has had appropriate care and
an expected outcome... Using the AMAs Guides
to Evaluation of Permanent Impairment Fourth
Edition to calculate his upper extremity
impairment, a loss of 10 degrees of wrist
flexion is equal to an 8 percent impairment
based on figure 26, page 36; a loss of 10
degrees of wrist extension is equal to an 8
percent impairment rating using the same
figure; a loss of 10 degrees supination is
equal to a 0 percent impairment based on
figure 35, page 41.  Eight percent upper
extremity impairment added to 8 percent upper
extremity impairment is equal to a 16 percent
upper extremity impairment.  This would be
his impairment rating from my calculations. 

In looking at the two ratings, I note that Dr. Heim did

not record the measurements upon which he based his ratings.  Dr.

Heim did not identify the percentages of impairment that he

derived from the Guides to the Evaluation of Permanent Impairment

(4th Ed. 1993), based upon those measurements, for the claimant’s

diminished radial and ulnar deviation, or the diminished palmar

flexion, or his diminished pronation.  All that can be determined

for certain from his report is that Dr. Heim correctly found that

a 12% impairment of the upper extremity converts to a 7%
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impairment to the body as a whole under Table 3 on page 20 of the

Guides.  I am unable to take the 12% rating and, working in

reverse, determine how Dr. Heim arrived at his conclusion.

On the contrary, Dr. Benafield recorded specific

measurements and their corresponding ratings pursuant to the

Guides.  While Dr. Heim was the treating physician, Dr.

Benafield’s report is much more reliable and, in fact, is the

only report which can be assessed pursuant to the Guides.  I

would award the claimant permanent partial disability benefits of

16% based upon Dr. Benafield’s permanent anatomical impairment

rating, as well as an attorney’s fee.  The respondents accepted

and paid the 12% rating, so the claimant is owed for the

additional 4%.

For the foregoing reasons, I must respectfully dissent

from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


