BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F810557

ANA A, SANDOVAL,

EMPLOYEE CLAI MANT
TYSON FOODS,
EMPLOYER RESPONDENT

TYNET CORPORATI ON,
TPA RESPONDENT

OPI NI ON FI LED SEPTEMBER 15, 2011

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EDDI E H WALKER,
Attorney at Law, Fort Smth, Arkansas.

Respondent represented by the HONORABLE DI ANE GRAHAM
Attorney at Law, Fort Smth, Arkansas.

Deci sion of Administrative Law Judge: Reversed in part,
affirmed in part.

OPI NI ON AND ORDER

The cl ai mant appeals an adm ni strative | aw judge’s
opinion filed April 27, 2011. The administrative |aw judge
found that the claimant failed to prove she was entitled to
addi tional nedical treatnent, and that the claimant fail ed
to prove she was entitled to tenporary total disability
benefits. After reviewing the entire record de novo, the

Ful | Comm ssion finds that the claimant proved she was
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entitled to additional nedical treatment. W find that the
clai mant did not prove she was entitled to tenporary tota
disability benefits.
. H STORY

The record indicates that Ana Sandoval, now age 35,
received nedical treatnment for “low back pain (nmuscular)” in
June 2006. Ms. Sandoval was assessed with |unbar strain
foll owi ng a notor vehicle accident on October 8, 2006. An
x-ray of the claimant’s |unbar spine was taken on Cctober 8,
2006, with the inpression, “There is bilateral spondylolysis
at L5-S1 with associated Grade | anterolisthesis of L5 on
S1, age unknown.” The cl ai mant sought treatmnment on Cctober
10, 2007 for conditions including “pain in |ower back.”
__ The record indicates that the cl ai mant becane enpl oyed
wi th Tyson Poultry, Inc. on or about Cctober 30, 2007. The
parties stipulated that the clai mant sustained a conpensabl e
injury to her back. The claimant testified on direct
exam nation

Q WII you briefly explain how you got injured
in July of 2008?

A. | was comng out of the plant, ny regular tine
is 10:30 but they asked nme to stay till twelve, so
| punched nmy card and there was water and |
slipped and | fell with nmy back.
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Stefanie Ellis, APN saw the claimant on July 9, 2008:
“She does have an injury to her | ower back and having pain
with the left leg and the | eft side of her back.” Stefanie
Ellis diagnosed “1. Abdom nal pain. 2. Diabetes nellitus,
type 2. 3. Heartburn. 4. Fatigue. 5. Low back pain.”
A Radi ol ogy Report on July 9, 2008 showed the
foll owi ng: “Lunbar spine, three views: Bilateral pars
defects, L5 with grade | anterolisthesis L5 upon S1. There
is otherwi se normal alignnment. Vertebral body heights and
di sc spaces are adequately nmintai ned. | MPRESSI ON:
Bilateral pars defects L5 with grade | anterolisthesis L5
upon Sl1.”
Dr. Keith Hol der saw the claimant on July 9, 2008:
This is the initial narrative sunmary on Ms. Ana
Sandoval , an enpl oyee of Tyson, who reports she
slipped and fell in the cafeteria while it was
bei ng waxed. She reports this happened on
07/ 04/ 2008 at approximately 12:00 a.m...She is
reporting her level of pain today at 8-9/10 in the
| ow- back, left side. She reports she initially
had | eg pain, but this has not continued....She
states nost of the pain is around her sacrum..

Muscul oskel etal : She has normal gait and station.
No swel | i ng about the back is noted...

X-Ray: Lumbar x-ray shows no acute bony injury.
Dr. Holder’'s inpression was “Lunbar strain.” Dr.

Hol der pl anned conservative treatnent and stated, “She may
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return to work with no lifting over 20 pounds. Limted
repetitive back notions. Followup here in 7-10 days.”
An MRl was perforned on August 15, 2008:

Sagittal T1 and doubl e echo inages of the |unbar
spine perforned with axial T1 and proton density
i mages. Exami nation assunmes 5 | unbar vertebral
bodi es. No marrow edena changes seen. T9-10,
T10-11, T11-12, T12-L1, L1-2, L2-3, L3-4

unremar kabl e. Conus unremarkable. Mnimal left
paracentral disc bulge L4-5. L5 spondylolysis
seen with about 7 nmof anterolisthesis of L4 on
S1. There are degenerative disc changes with an
uncovered disc bul ging but not obviously
protruding. There is mld biforam nal narrow ng
but no obvi ous nerve root conpression.

| MPRESSI ON:

L5 spondylolysis and m | d spondylolisthesis with
degenerative disc changes wth bul ging of the
broad uncovered disc and m | d biforam nal
stenosi s.

An El ectronyogram Report was entered on Septenber 11
2008, with the inpression, “This el ectrophysiol ogi c study
shows sone mnimal, borderline changes conpatible with a
very mld sensorinotor polyneuropathy in the | ower
extremties. There is no definite evidence, however, for
radi cul opathy affecting the left |ower extremty on EMG
study.”

Dr. Holder referred the claimant for a Functiona
Capacity Eval uation, which was perforned on Septenber 25,

2008: “Overall test findings, in conbination with clinical
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observati ons, suggest the presence of sub-maximal effort on
Ms. Sandoval’s behalf. 1In describing sub-nmaxinmal effort,
this evaluator is by no neans inplying intent. Rather, it
is sinply stated that Ms. Sandoval can do nore physically at
times than was denonstrated during this testing day....Based
upon today’s test it is difficult to describe the patient’s
true physical abilities due to lack of effort and poor
reliability of subjective reports.” A “Physical Abilities”
tabl e included in the Functional Capacity Eval uation

i ndi cated that the claimant had Denonstrated Abilities such
as occasional lifting of 25 pounds, occasional carrying of
35 pounds, and occasi onal pushing/pulling of 60 pounds.

Dr. Hol der exam ned the claimant on Septenber 30, 2008
and gave the followng inpression: “1. Small left L4-5 disc
protrusion. 2. Spondylolisthesis L5-S1 wth degenerative
di sc changes. 3. Lunbar strain.” Dr. Holder returned the
claimant to restricted work and stated, “3. She will follow
up here as needed. She was referred to her personal
physician for future medication use. | MPAI RVENT RATING The
pati ent has reached nmaxi mal inprovenent. Based on the 4"
Editi on AMA Guide DRE category 2, she is rated at 5%

per manent i npairnent.”
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The cl ai mant agreed on cross-exani nation that she at
first continued to work after Dr. Hol der rel eased her. The
cl ai mant agreed on cross-exam nation that she did not work
after April 29, 2009. Stefanie Ellis” inpression after
seeing the claimnt on May 4, 2009 included | ow back pain
wi th radiculopathy. M. Ellis’ treatnent plan included
“back to workman’s conp” and “no lifting, pulling, pushing
>10# X 2 wks.” The claimant’s testinony indicated that she
had not worked for the respondent since May 4, 2009, and
that the clai mant was physically unable to work.

An MRl of the claimant’s |unbar spine on June 3, 2009
showed “1. L5 spondylolisthesis with broad uncovered di sk
bul gi ng, maybe slightly protruding with bi-foram na
stenosis.” Stefanie Ellis saw the claimant on June 29, 2009
and recommended a physical therapy evaluation and a
neur osurgi cal evaluation. M. Ellis recormended that the
claimant “remain off work” until the evaluations were
conpl et ed.

Stefanie Ellis saw the clai mant on Cctober 13, 2009 and
di agnosed “1. Low back pain/sciatic L pain.” The record
indicates that Ms. Ellis signed a C aimFor |ncone

Protection Benefits on the claimant’s behal f on or about



Sandoval -

F810557 7

COctober 13, 2009. M. Ellis indicated that she had advi sed

the clainmant to cease work on May 4, 2009, and that the

di agnosi s

pain with

keepi ng the clai mant from worki ng was “Low back

radi cul opat hy.”

Dr. Thomas E. Cheyne evaluated the claimant on April 5,

2010:

The patient is a 34-year-old who conpl ai ns of
chronic | ow back and left leg pain. She states
this has been going on since she had a fall at
work in April of 2008. She eventually had an MR

| unbar spine, which was done on June 3, 2009 which
i ndi cated an L5 spondyl ol ysis and
spondyl ol i sthesis with a broad uncovered di sk
bul ge wth biforamnal stenosis at the level. She
has not inproved. She requested a change of
physician and | am seeing her today for that

pur pose. . ..

X-rays of the l|unbar spine indicate spondyl ol ysis
at L5 with a grade | spondylolisthesis at that

| evel ; otherw se her |unbar spine filns are within
normal limts.

Dr. Cheyne’'s inpression was “Chronic | ow back pain with

left leg r
spondyl ol

repeat an

adi cul opathy with an underlying L5-S1
sthesis and spondylolysis as noted....\We wll
MRl | unbar spine....Depending on the findings, we

may consider LESIs at that point. She has tried physical

therapy in the past, which she states seens to nmake her

Wor se i nst

ead of better.”
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Anot her MRI of the claimant’s | unbar spine was done on
April 16, 2010, with the follow ng inpression:

1. Gade | spondylolisthesis with bil ateral
spondyl ol ysis at L5-S1 without significant canal
stenosis, with mld bilateral foram nal stenosis.
2. Mnimal |eft-sided annul ar bul ge at L4-5.

The clainmant followed up with Dr. Cheyne on May 24,
2010: “She had an MRI at Open Aire MR, which indicated a
grade 1 spondylolisthesis with bilateral spondylolysis at
L5-S1 without significant canal stenosis and with only mld
bilateral foram nal stenosis. She had a minimal |eft-sided
anul ar bulge at L4-5. She was synptomatically a little
better on her Mobic but she has run out of nedication. |
woul d Iike to put her on Cel ebrex. Have her use hot
showers. We will schedule an LESI and | will see her back
after her first injection.”

Dr. Robert Fisher performed a | unbar epidural steroid
injection on June 8, 2010. The claimant testified that the
injection helped “a little bit, but it was just one.” The
claimant testified on cross-examnation that the injection
hel ped for “about 24 hours.”

A pre-hearing order was filed on Decenber 16, 2010.

The cl ai mant contended that she was entitled to additional

nmedi cal treatnent by or at the direction of Dr. Cheyne. The
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cl ai mant contended that she was entitled to additional
tenporary total disability benefits for any period of tine
establ i shed by the nedical records.

The respondent contended, anong other things, that it
had accepted the claimant’s injury as conpensabl e and had
paid all appropriate benefits. The respondent contended
that additional nedical treatnment was not reasonably
necessary in connection with the conpensable injury. The
respondent contended that the claimant’s healing period
ended on Septenber 30, 2008, and that the claimant’s
condition did not prevent her from earning wages.

The parties agreed to litigate the follow ng issues:

1. Additional nedical treatnment after My 24,
gplofenporary total disability benefits from May
4, 2009 to a date to be determ ned.

3. Fees for legal services.

4. Credit to the respondent for |long-term
disability benefits.

After a hearing, an admnistrative |aw judge filed an
opinion on April 27, 2011. The admi nistrative |aw judge
found that the clainmant failed to prove she was entitled to
addi tional nedical treatnent, and that the claimnt failed

to prove she was entitled to tenporary total disability

benefits.
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The clai mant appeals to the Full Comm ssion.

1. ADIJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
cl ai mant must prove by a preponderance of the evidence that
she is entitled to requested nedical treatment. wal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153
(2003). A claimant nay be entitled to on-goi ng nedi cal
treatnment after the claimnt’s healing period has ended, if
the nedical treatnent is geared toward nanagenent of the
claimant’s injury. Hydrophonics, Inc. v. Pippin, 8 Ark.
App. 600, 649 S.W2d 845 (1983). \What constitutes
reasonably necessary nedical treatnent is a question of fact
for the Conm ssion. Hamilton v. Gregory Trucking, 90 Ark.
App. 248, 205 S.W3d 181 (2005).

An adm nistrative |law judge found in the present
matter, “2. The claimant has failed to prove by a
preponderance of the evidence that she is entitled to

additional nedical treatnent.” The Full Conm ssion reverses
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this finding. The parties stipulated that the clai mant
sust ai ned a conpensable injury to her back. The claimant’s
testinony indicated that she slipped and fell on or about
July 4, 2008. The clainmant began treating for her back and
ot her conplaints with Stefanie Ellis, an APN, on July 9,
2008. Dr. Holder noted on July 9, 2008 that a |unbar x-ray
showed no acute bony injury. Dr. Holder’s inpression was
“Lunbar strain.” Dr. Holder released the claimant to
restricted work duty. An MR perforned on August 15, 2008
showed conditions in the claimant’s | unbar spine including
spondyl ol ysis, spondylolisthesis with degeneration, bul ging,
and stenosis. Dr. Holder and Stefanie Ellis treated the
cl ai mant conservatively.

Dr. Hol der opined on Septenber 30, 2008 that the
cl ai mant had reached maxi num nmedi cal inprovenent. The
cl ai mant began treating wwth Dr. Cheyne on April 5, 2010.
Dr. Cheyne’ s inpression was chronic | ow back pain with |eft
| eg radi cul opat hy and | unbar spondyl olisthesis. Dr.
Cheyne’ s treatnent recomrendations included additional
di agnostic testing and consi deration of |unbar epidural
steroid injections. Pursuant to scheduling by Dr. Cheyne,

t he cl ai mant underwent an epidural steroid injection by Dr.
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Fi sher on June 8, 2010. The clainmant testified that the
steroid injection provided sonme benefit, and the clai mant
testified that she wi shed to undergo additional injections.
The Full Comm ssion finds that the clai mant proved treat nent
in the formof epidural steroid injections was reasonably
necessary in connection with the claimant’s conpensabl e
injury. W find that said treatnment was causally related to
the claimant’s conpensable injury rather than a pre-existing
degenerative condition.

B. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enpl oyee suffers a total
i ncapacity to earn wages. Ark. State Hwy. Dept. v.
Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). *“Healing
period” means “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-102(12).
The healing period continues until the enployee is as far
restored as the permanent character of her injury wll
permit, and if the underlying condition causing the
di sability has becone stable and if nothing in the way of
treatment will inprove that condition, the healing period

has ended. Harvest Foods v. Washam, 52 Ark. App. 72, 914
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S.W2d 776 (1996). The determ nation of when the healing
period has ended is a question of fact for the Comm ssion.
Carroll Gen. Hosp. v. Green, 54 Ark. App. 102, 923 S.W2d
878 (1996).

An administrative |law judge found in the present
matter, “3. The claimant has failed to prove by a
preponderance of the evidence her entitlenment to tenporary
total disability benefits.” The Full Comm ssion affirns the
adm nistrative law judge's finding that the claimant did not
prove she was entitled to tenporary total disability
benefits. The record indicates that the clainmnt sustained
a conpensable injury to her back on or about July 4, 2008.
The cl ai mant thereafter received conservative treatnment for
a lunbar strain. There were no recommendati ons for surgery.
A Functional Capacity Evaluation on Septenber 25, 2008
I ndi cated that the claimant had physical abilities including
occasional lifting of 25 pounds, occasional carrying of 35
pounds, and occasi onal pushing/pulling of 60 pounds.

Dr. Holder returned the claimant to restricted work
duties on Septenber 30, 2008. Dr. Hol der assigned a
per manent inpairnent rating and opined that the claimant had

reached mexi num nedi cal inprovenent. The Conmission is
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authorized to accept or reject a nmedical opinion and to
determne its probative value. Poulan Weed Eater v.
Marshall, 79 Ark. App. 129, 84 S.W3d 878 (2002). In the
present matter, the Full Comm ssion finds that Dr. Holder’s
opinion is entitled to significant probative weight, and
that the claimant’s healing period for her conpensabl e
injury ended no | ater than Septenber 30, 2008. Tenporary
total disability benefits cannot be awarded after a
claimant’ s healing period has ended. Elk Roofing Co. v.
Pinson, 22 Ark. App. 191, 737 S.W2d 661 (1987). The
preponder ance of evidence before the Comm ssion does not
denonstrate that the claimnt re-entered a healing period
for her conpensable injury at any tinme after Septenber 30,
2008. Nor does the Conmm ssion find that the claimant’s
reasonably necessary treatnment with | unbar epidural steroid
I nj ections beginning June 8, 2010 cause the claimant to re-
enter a healing period or to extend the claimnt’s healing
peri od.

Based on our de novo review of the entire record
currently before us, the Full Comm ssion finds that the
cl ai mant proved she was entitled to additional nedica

treatnment in the formof |unbar epidural steroid injections
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as recommended by Dr. Cheyne and adm nistered by Dr. Fisher.
W find that the clainmant did not prove she was entitled to
tenporary total disability benefits at any tine after Dr.
Hol der’ s decl arati on of naxi mum medi cal i nprovenment on
Sept enber 30, 2008. The Full Comm ssion therefore reverses
in part and affirnms in part the adm nistrative | aw judge’s
opinion. For prevailing in part on appeal, the claimnt’s
attorney is entitled to a fee of five hundred dollars
($500), in accordance with Ark. Code Ann. 811-9-715(b) (Repl
2002) .

T IS SO ORDERED.

A. WATSON BELL, Chairman

Comm ssi oner McKi nney concurs in part and dissents in part.

CONCURRI NG DI SSENTI NG GPI NI ON

| respectfully concur in part and dissent in part
fromthe majority's opinion. Specifically, | concur in the
majority’s finding that the claimnt has failed to prove by
a preponderance of the evidence that she was entitled to
tenporary total disability benefits. However, | mnust
respectfully dissent fromthe majority's finding that the

claimant was entitled to additional nedical treatnent. I n
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my opinion, the clainmant has failed to nmeet her burden of
pr oof .

It is undisputed that the clainmant had a
conpensabl e injury to her |ower back after she fell at work.
The respondents have provided the claimant wth nedi cal
treatment and paid the claimant a 5% permanent anatoni ca
impairment rating. Dr. Holder had opined that the clainant
had reached maxi mum nedi cal inprovenment as of Septenber 30,
2008. The cl ai mant sought and obtai ned a change of
physician to Dr. Cheyne, who ordered another MRl and a
series of injections. The results of the MR denonstrate
that the claimant’s findings are degenerative and pre-
exi sting.

The evi dence denonstrates that the clai mant
received nedical treatnment for her | ower back prior to her
conpensable injury. The nedical records indicate that the
cl ai mant sought treatnent for the | ower back conplaints at
the Good Samaritan Clinic on June 13, 2006, and Cctober 10,
2007. The claimant was al so treated for back problens at
the Summt Medical Center on Cctober 8, 2006, follow ng a
notor vehicle accident. The claimnt was involved in a car

acci dent where the car rolled over two or three tines and
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she was conpl ai ni ng of | ow back pain. X-rays obtained at

t he emergency room after that notor vehicle accident
denonstrate that there was "bil ateral spondyl ol yesis at L5-
S1 with associated grade | anterolisthesis of L5 on Sl1, age
unknown. "

Furt her, the claimant had anot her autonobile
accident on April 4, 2008 that caused her to m ss work. The
evidence is clear that the claimant has a history of pre-
exi sting | ow back conplaints prior to her conpensabl e
injury. The claimnt's subsequent MRI's show a natural
progression of the claimant's pre-exi sting and degenerative
back probl ens.

No physician has stated that the claimnt’s
continued conplaints are related to her conpensable injury.
The cl ai mant contends her back probl ens have increased and
she needs continuing nedical treatnent, but in ny opinion,
the claimant’s testinony regarding this is not credible.
The cl ai mant deni ed that she had any previous back problens,
but the medical records bear out a different story. Wen
confronted with the fact that she had sought nedica
treatnment for her back prior to her conpensable injury, the

clai mant did not renmenber these prior problens. The records
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speak for thenselves and indicate that treatment occurred in
the two years prior to her conpensable injury.

Therefore, after | consider the evidence of
record, | find that the medical records establish that the
cl ai mant had pre-existing, degenerative changes in her
| unmbar spine, which were present prior to her conpensabl e
injury and required her to receive nedical treatnment before
t he conpensable injury. The claimant, in my opinion, has
not established any evidence that her current problens are
related to her conpensable injury rather than her pre-
exi sting back problenms. Therefore, based upon ny de novo
review of the record, | find the claimant has failed to neet
her burden of proof. Accordingly, | nust dissent fromthe

majority’s award of benefits.

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

| concur in the majority’s finding that the
claimant is entitled to additional reasonably necessary

nmedi cal treatnent. However, after a de novo review of the
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record, | find that the claimant is entitled to tenporary
total disability benefits, and | nust respectfully dissent
on this issue.

Tenporary total disability for unschedul ed
injuries is that period within the healing period in which
claimant suffers a total incapacity to earn wages. Ark.

State H ghway & Transportation Dept. v. Breshears, 272 Ark.

244, 613 S.W2d 392 (1981). The healing period ends when
t he underlying condition causing the disability has becone
stable and nothing further in the way of treatnment wll

i nprove that condition. Md Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W2d 582 (1982). The healing period has not
ended so long as treatnent is adm nistered for the healing

and alleviation of the condition. Breshears, supra; J.A

Ri ggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.wW2ad

51 (1990).

Here, the nedical evidence indicates that the
claimant re-entered a new healing period in May of 2009, and
has recei ved considerable treatnent since that tinme. Since
the claimant re-entered her healing period in May of 2009,
was instructed by her nedical provider to remain off work,

and has testified that she has been unable to work since
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that time, the weight of the evidence indicates that she

shoul d be awarded tenporary total disability benefits.
For the aforenmentioned reasons, | mnust

respectfully concur, in part, and dissent, in part,

regarding the majority opinion.

PH LI P A HOOD, Conm ssioner



