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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE PHILLIP
CUFFMAN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed July 25, 2011.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on March
2, 2011, and contained in a pre-hearing order
filed March 8, 2011, are hereby accepted as
fact.

2. The claimant has proven by a preponderance of
the evidence that the existence of objective
medical evidence regarding her neck and upper
right extremity.



Rogers - G008671 2

3. The claimant has failed to prove by a
preponderance of the evidence that she
sustained a compensable injury to her neck and
right upper extremity on or about September 2,
2010.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that she sustained

compensable injuries that are governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injuries are, indeed, injuries

that are covered by the Act; however, the claimant has

failed to establish the elements necessary to prove

these compensable injuries by a preponderance of the

evidence. 

Therefore we affirm and adopt the July 25, 2011

decision of the Administrative Law Judge, including all
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findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion.  After a de novo review of the record, I find

that the claimant sustained a compensable specific

incident neck injury on September 2, 2010, and I would

award benefits accordingly.

          For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-

102(4)(A)(i)(Repl. 2002), must be established: (1) proof

by a preponderance of the evidence of an injury arising

out of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which
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required medical services or resulted in disability or

death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),

establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The

phrase "arising out of the employment" refers to the

origin or cause of the accident, so the employee is

required to show that a causal connection exists between

the injury and his employment. Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).

          Here, the claimant credibly testified that she

was pulling on a shelf when she heard a pop in her neck. 

The respondent’s witness, Ms. Betty Wells, corroborated

the claimant’s testimony regarding her job activities. 

Ms. Wells also testified that when the claimant came to

work on Friday, September 3, she appeared to be in

physical distress.  Ms. Wells also testified that she

had not heard the claimant complain about her neck prior

to September 3, 2010. 

          There is no indication in the medical records

that the claimant injured herself away from her job. 
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Also, the claimant testified that she reported the job-

related incident to Mr. Wingfield, her boss.   Mr.

Wingfield did not attend the hearing. Ms. Wells

testified that she told Mr. Wingfield about a

conversation with the claimant, where the claimant

allegedly stated that the injury was not work related. 

Again, Mr. Wingfield did not attend the hearing.  I find

that when the claimant testifies that she reported the

incident to Mr. Wingfield and Mr. Wingfield doesn’t come

to the hearing, it is reasonable to infer that the

claimant did, in fact, report the incident to Mr.

Wingfield.  Furthermore, I find that Mr. Wingfield is

needed to testify as to whether or not Ms. Wells told

him about the conversation with the claimant where the

claimant allegedly stated that the injury was not work

related. The Commission has recognized that an

“unexplained failure to call a witness with special

knowledge of a transaction raises a presumption (or

inference) that the testimony would be unfavorable [to

the party failing to produce the witness.] Combs v.

Conway Human Development Center, Full Commission Opinion

filed May 3, 1995, (E315849) citing Ark. Highway

Commission v. Phillips, 252 Ark. 206, 209, 478 S.W. 2d

27 (1972).  Here, the failure to call Mr. Wingfield
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leads to the presumption that his testimony would be

unfavorable to the respondent.

          As for Ms. Wells testimony about a

conversation with the claimant where the claimant stated

that her injury was not work related, which the claimant

denies, when there are contradictions in the evidence,

it is within the Commission’s province to reconcile

conflicting evidence and to determine the true facts. 

White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37

S.W.3d 649 (2001).  The Commission is not required to

believe the testimony of the claimant or any other

witness.  The testimony of an interested party is always

considered to be controverted.  Continental Express v.

Harris, 61 Ark. App. 198, 965 S.W. 2d 811 (1998).  Here,

the majority has concluded that the claimant’s testimony

is suspect because she is an interested party.  However,

I must point out that Ms. Wells is also an interested

party, she is the former owner of the store who has

stayed on to work during the transition, and her

testimony must also be considered controverted.

          I find the claimant to be a credible witness. 

I do not believe Ms. Wells testimony that the claimant

told her the injury was not work related.  I also find

the respondent’s failure to call Mr. Wingfield suspect. 
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Because the respondent did not call Mr. Wingfield, I

must find that the claimant reported the job incident to

him.  Based on the claimant’s credible testimony, the

medical record, and the respondent’s failure to call Mr.

Wingfield, I find that the claimant has proved that she

sustained a compensable neck injury, and I would award

all benefits associated with such an injury.

    _______________________________
                        PHILIP A. HOOD, Commissioner


