
     NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F903764    

CLIFFORD RICH,
EMPLOYEE                                CLAIMANT

QUALSERV CORP., 
EMPLOYER                                RESPONDENT 

THE HARTFORD,
INSURANCE CARRIER                       RESPONDENT 
     

OPINION FILED JANUARY 26, 2011
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Pulaski County, Arkansas.

Claimant represented by the HONORABLE JARED MEDLOCK,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE GENE WILLIAMS,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed August 11, 2010.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
December 16, 2009, and contained in a pre-
hearing order filed December 17, 2009, are
hereby accepted as fact.

2. The respondents have failed to prove their
lack of notice defense.
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3. The claimant’s employment environment with the
respondent temporarily aggravated his pre-
existing COPD resulting in his current episode
of breathing difficulties beginning with his
hospitalization on June 16, 2008.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 11, 2010 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the
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provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority’s

opinion finding that the claimant’s exposure to cobalt

dust aggravated the claimant’s pre-existing chronic

obstructive pulmonary disease. Based upon my de novo

review of the record, I find that the claimant has

failed to meet his burden of proof. 

          The claimant worked for the respondent

employer grinding metal sawtooth bits with a diamond
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wheel. The work does create some dust, but the employer

had an exhaust system in place. 

          On June 16, 2008, the claimant sought

treatment at St. Edward Mercy Hospital Emergency Room

complaining of shortness in breath that had worsened

over the past three days. The claimant reported that he

had not felt well for about two weeks and had cough and

chest congestion. The claimant reported that he had a

history of smoking since he was young, and he currently

smoked approximately four cigars per day. The claimant

was diagnosed with bilateral pneumonia with underlying

chronic obstructive pulmonary disease. The claimant was

hospitalized and put on Levaquin and given breathing

treatments. 

          The claimant was discharged from the hospital

on June 26, 2008, with a diagnosis of exacerbation of

chronic obstructive pulmonary disease, interstitial lung

disease, tobacco dependence, and an abdominal aortic

aneurism. The aneurism was an incidental finding that

has not produced any symptoms. The claimant returned to

work for the respondent employer in July 2008, and

continued through November 20, 2009, when there was a

layoff.  
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          The evidence demonstrates that the claimant

had a history of having pulmonary problems. In October

of 2006, the claimant reported to Soren Kraemar of a

history of intermittent bronchitis and he had smoked for

30 years. The claimant noted that he had smoked, at one

point, four packs of cigarettes per day. The claimant

also had sleep apnea and used a breathing apparatus. 

          The claimant’s hospitalization in June of 2008

was for pneumonia. The claimant admitted that his

shortness of breath started at the time of his

hospitalization and no doctor has opined that his

exposure to cobalt dust caused the hospitalization. To

conclude that the workplace exposure caused the

hospitalization requires speculation and conjecture.

Conjecture and speculation, even if plausible, cannot

take the place of proof. Ark. Dept. of Correction v.

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Constr. Co., et al v. Herndon, 264 Ark. 791, 575 S.W.2d

155 (1979); Arkansas Methodist Hosp. v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993). 

          Further, the medical records demonstrate that

the claimant had chronic obstructive lung disease of

long-standing origin. Clinic notes in the months

following the claimant’s hospitalization showed he had
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bouts of acute bronchitis. Although the nurse

practitioner, Carmen Oxford, speculated that the

claimant’s work environment was the main contributor to

the shortness of breath, the claimant’s treating

physician, Dr. Tjandra, could not render that opinion.

On February 20, 2009, Dr. Tjandra wrote, “Whether

secondary dust at workplace or not -- hard to tell.” 

          Simply put. The evidence in the record is

devoid of any evidence whatsoever indicating that the

claimant’s workplace aggravated his underlying chronic

obstructive pulmonary disease.  Accordingly, for all the

reasons set forth herein, I must respectfully dissent

from the majority’s award of benefits. 

                                 
                      KAREN H. MCKINNEY, COMMISSIONER


