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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed August 5, 2010.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.

2. The employee-employer relationship existed at all
relevant times, including June 18, 2007.

3. Respondents originally accepted claimant’s right
foot injury as a compensable medical only injury
and paid benefits.
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4. The claimant’s average weekly wage at the time of
her compensable injury was $373.20, which entitles
her to a weekly temporary total disability rate of
$249.00 and a weekly permanent partial disability
rate of $186.00. 

5. Respondents are entitled to a setoff under Ark.
Code Ann. §11-9-411 for short-term disability
benefits received by the claimant.

6. The claimant’s Motion to Recuse is hereby denied.
I find the Act to be constitutional.

7. The claimant has failed to prove by a
preponderance of the evidence her entitlement to
additional medical treatment for her compensable
June 18, 2007, right foot injury.

8. All other issues are reserved under the Arkansas
Workers’ Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant’s

need for surgery did not pre-exist the June 18, 2007 work

incident, and is part of the claimant’s compensable aggravation

injury.  Therefore, the October 3, 2007 surgery is a liability of

the respondent.

The employer takes the employee as it finds him, and

employment circumstances that aggravate pre-existing conditions

are compensable.  Heritage Baptist Temple v. Robison, 82 Ark.

App. 460, 120 S.W. 3d 150 (2003); Pearline Williams v. L&W

Janitorial, Inc. 85 Ark. App. 1, 145 S.W. 3d 383 (2004).  An

aggravation of a pre-existing non-compensable condition by a

compensable injury is itself compensable.  Oliver v. Guardsmark,

68 Ark. App. 24, 3 S.W.3d 336 (1999).  Here, the claimant’s pre-

existing condition was a Morton’s neuroma of the interspace
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between the claimant’s third and fourth toes.  However, this pre-

existing condition was merely noted in the claimant’s medical

records and did not require medical treatment until the work-

related incident of June 17, 2008, when a co-worker kicked a

heavy board into the claimant’s afflicted foot.  While the

respondent may argue that the claimant’s need for surgery was due

solely to a pre-existing condition, the work incident of June 17,

2008, and the fact that surgery was not recommended for the

claimant’s condition until after the incident cannot be ignored. 

The Workers’ Compensation Act requires employers to

provide such medical services as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. §11-9-508(a) (Repl. 2002).  Injured employees must prove

that medical services are reasonably necessary by a preponderance

of the evidence; however, those services may include that

necessary to accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms resulting

from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage

produced by the compensable injury. Ark. Code Ann. §

11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W.2d 593 (1995); See  Artex Hydrophonics, Inc. v.

Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  The Court of

Appeals has noted that, even if the healing period has ended, a



Ragsdale - F710527 5

claimant may be entitled to ongoing medical treatment if the

treatment is geared toward management of the claimant’s

compensable injury.  See Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230; 184 S.W. 3d 31, (2004), citing Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Furthermore, this Commission has found that treatment intended to

help a claimant cope with chronic pain attributable to a

compensable injury may be reasonable and necessary.  See Maynard

v. Belden Wire & Cable Company, Full Workers’ Compensation

Commission Opinion filed April 28, 1998 (E502002); See also Billy

Chronister v. Lavaca Vault, Full Workers’ Compensation Commission

opinion filed June 20, 1991 (Claim No. 704562).  Additionally, a

claimant does not have to provide objective medical evidence of

his continued need for treatment.  Castleberry v. Elite Lamp Co.,

69 Ark. App. 359, 13 S.W. 3d 211 (2000), citing Chamber Door

Indus., Inc. v. Graham, 59 Ark. App. 224, 956 S.W. 2d 196 (1997).

Here, the claimant’s neuroma, aggravated by the work incident,

required surgery performed by Dr. Knox on October 3, 2007.  It is

black-letter law that the employer is responsible for every

natural consequence flowing from an aggravation of a pre-existing

condition.  Hope Livestock Auction Co. v. Knighton, 67 Ark. App.

165, 992 S.W.2d 826 (1999).  It does not make sense for the

majority, affirming and adopting the findings of the

Administrative Law Judge, to find that the claimant merely
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sustained a “temporary aggravation of a pre-existing condition”

that coincidentally ended right at the point when surgery was

recommended.

For the aforementioned reasons I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


