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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed September 14, 2010.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
January 27, 2010, and contained in a pre-
hearing order filed February 1, 2010, are
hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence her entitlement
to permanent disability benefits in the form
of an anatomical impairment rating.



Pruitt - F703316 2

3. The claimant has failed to prove by a
preponderance of the evidence her entitlement
to temporary total disability benefits from
October 5, 2007, to January 4, 2008.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the September 14,

2010 decision of the Administrative Law Judge, including

all findings and conclusions therein, as the decision of

the Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs & dissents.
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CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and

dissent, in part, from the majority opinion. 

Specifically, I agree that the claimant has failed to

meet her burden of proof regarding temporary total

disability benefits, and I concur with the majority on

this issue.  However, after a de novo review of the

record, I find that the claimant is entitled to the 13%

permanent impairment rating as assessed by her treating

physician, and I must respectfully dissent from the

majority on this issue.

          The majority, by affirming and adopting the

Administrative Law Judge, essentially finds that the

claimant did not have objective findings to support the

impairment rating.  I disagree.  The overwhelming weight

of the evidence in this case shows that the September

19, 2006 admittedly compensable injury caused the

claimant to have problems with her low back and left

lower extremity.  Those problems were first evidenced on

September 21, 2006, when a physician selected by the

respondent noted the presence of spasms, prescribed

several medications, and restricted the claimant to no

lifting, pushing, or pulling over 20 pounds.  He further

recommended that she alternate between sitting and
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walking, as tolerated, and limit bending, stooping, and

twisting.  The claimant continued to have problems with

her low back and her left lower extremity, and those

symptoms were so persistent that her primary treating

physician, orthopaedic surgeon Dr. Michael Wolfe,

ordered a second MRI.  However, as Dr. Wolfe’s November

3, 2009 letter indicates, he could not get the follow-up

MRI approved.

          After refusing additional testing recommended

by the claimant’s authorized orthopaedic surgeon, the

respondents now assert that there are no objective

findings regarding the existence of permanent injury, in

spite of the fact that the medical records show the

presence of muscle spasms in the claimant’s back in

repeated examinations, and the claimant testified that

she was still having muscle spasms as of the date of the

hearing, June 7, 2010.  Also, it is extremely noteworthy

that the EMG that was performed on April 2, 2007 was

abnormal, and Dr. Wolfe specifically commented in his

November 3, 2009 letter that the claimant had radicular

symptoms.  Those symptoms, of course, are consistent

with the abnormal EMG.

          In conclusion, I find that the claimant does

have objective findings to support the impairment rating
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assigned by her treating physician.  Muscle spasms

constitute objective medical findings.  Kimbrell v.

Arkansas Dep't. of Health, 66 Ark. App. 245, 989 S.W.2d

570 (1999). The majority, by affirming and adopting the

Administrative Law Judge’s opinion, has erred.

          For the aforementioned reasons I must concur,

in part, and dissent, in part, from the majority

opinion.

_______________________________
                        PHILIP A. HOOD, Commissioner


