BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. 3001384

MATTI E PI GGEE,

EMPLOYEE CLAI MANT
| LPEA, | NC.,
EMPLOYER RESPONDENT

CHARTI S CLAI M5, | NC. ,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED MARCH 29, 2011

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE J. RANDOLPH SHOCK,
Attorney at Law, Fort Smith, Arkansas.

Respondent represented by the HONORABLE JARROD PARRI SH,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed Cctober 25, 2010. The adm nistrative |aw
j udge found that the claimnt proved she was entitled to
wage-1oss disability in the amount of 8% The
adm ni strative | aw judge found that the claimant proved she
was entitled to tenporary total disability benefits from

Novenber 14, 2008 to February 2, 2009. The administrative
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| aw judge found that the respondents did not prove they were
entitled to a credit pursuant to Ark. Code Ann. 811-9-
807(b). After reviewing the entire record de novo, the Ful
Comm ssion affirns the adm nistrative | aw judge’ s opi nion.

. H STORY

Mattie Col |l een Piggee, now age 61, testified that she
was a high school graduate. Ms. Piggee’s testinony
i ndi cated that her enploynent history primarily involved
factory work and manual |abor. The record indicates that
t he cl ai mant becane enpl oyed with the respondent-enpl oyer,
| LPEA, in January 1987. The claimant testified that she
wor ked for the respondents as a quality control inspector.
The parties stipulated that the clainmant sustained a
conpensabl e injury to her right shoul der on Septenber 5,
2008. The claimant testified that she twisted in the
wor kpl ace and fell.

A physician’s report on Septenber 29, 2008 indicated
that the claimant was assessed with a right shoul der
contusion. The claimant was di agnosed with right shoul der
strain and inpingenent on Cctober 9, 2008. Follow ng an M

of the claimant’s right shoulder, Dr. Keith Hol der’s
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i mpressi on on Novenber 11, 2008 was “Right rotator cuff
tear.”

The record includes an Enhanced Enpl oynent Separation
Agreenent, dated Novenber 14, 2008. The Separation
Agreement provided in part:

1. Identifying Information

Mattie Piggee is currently enployed as a Quality
Auditor for |ILPEA Inc, Fort Smth Arkansas....her
service date 01/11/1987

2. Termination of Employment

For all purposes, Mattie Piggee’'s enploynent with
ILPEA will terminate as of the close of business
on the date designated by |ILPEA, which |LPEA in
its sole discretion nay accel erate or extend
dependi ng upon busi ness needs. Any

di sconti nuati on of enploynent by Mattie Piggee
before the final designated term nation date,

t hrough voluntary quit or otherwise, wll result
in Mattie Piggee becoming ineligible for all pay
and benefits set forth herein.

3. Involuntary Separation Program

Under the |ILPEA Involuntary Separation Program
Mattie Piggee is eligible to receive pay in an
anount equal to one (1) weeks pay for each ful
year of service. WMattie Piggee recognizes that

[ she] is responsible for paynent of any and al
appl i cabl e FI CA/ Soci al Security Contributions,
Federal Taxes, State Taxes, and/or Local Taxes on
[ her] separation pay....

4. Enhanced Separation Pay and Benefits

I n consideration of the agreenents and prom ses
made by Mattie Piggee in this Agreenment, and in
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addition to the foregoing pay and benefits
avai |l abl e under the ILPEA |Involuntary Separation
Program |LPEA will provide Mattie Piggee with
the foll owi ng enhanced separation pay.

A. Enhanced Separation Pay

| LPEA wi || pay Mattie Piggee an anmount equal to
two (2) weeks pay or $983.44. |ILPEA will pay this
anount in a |unp-sum fourteen (14) days after
Mattie Piggee signs and returns this Agreenent to
| LPEA. Mattie Piggee agrees that this Enhanced
Separation Pay is in addition to anything el se
[she] is already entitled to and al so recogni zes
that [she] is responsible for paynment of any and
all applicable Federal Taxes, State Taxes, and/or
Local Taxes....

An acconpanyi ng Paynent Summary Form indi cated that the
cl ai mant was provi ded Separation Pay, Enhanced Pay, and
Vacation Pay, for a total of $12,333.73.

The claimant testified on direct exam nation:

Q Wiat is your understandi ng of what that

docunent did? Were you entitled to receive any
noney under that severance package?

A. Yeah, | was entitled to receive a - for each
year of ny service that | had given to the
conpany, | got a week of pay, and all of the rest
of ny sick days and the rest of ny vacation
pay. . ..

Q Was anybody else laid off the sane day you
wer e?

A.  Yes....Two supervisors and anot her

i nspector. ...
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Q Was it your understanding that your receipt of
t hose paynents had anyt hi ng what soever to do with
your injury?

A No....

The respondents’ attorney cross-exam ned the clai mant:
Q Once you were laid off, you have testified
that you received 21 nore weeks of paychecks,
correct?

A.  Yes.
Q And these checks were at your full pay rate?
A.  Yes.

Q Sane as you had been getting all along while
you were working there, right?

A. Yes.

Q And they continued the whole tine. You didn't
have a gap where you didn't get a check?

A No...

Q The only reason you continued to get paid was
because they had to |lay you off, right?

A, Yes.

In any event, Dr. John H Harp began treating the
cl ai mant on Novenber 17, 2008 and assessed “Synptomatic
rotator cuff tear....M recommendation is shoul der
arthroscopy and repair.” Dr. Harp perforned surgery on
Decenber 2, 2008: “1. Right shoulder arthroscopy with

limted debridenent. 2. Arthroscopic subacrom al
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deconpression. 3. Arthroscopic distal clavicle excision.
4. Mni open rotator cuff repair.” The pre- and post-
operative diagnosis was “Rotator cuff tear, right shoul der.”

Dr. Harp rel eased the claimant to one-handed work duty
on Decenber 15, 2008. The claimant followed up with Dr.
Harp on February 2, 2009: “l encouraged her to be very
aggressive with her therapy. A prescription was witten for
full strengthening to be started at this tine. She wll
return to see nme on 03/16/2009. Initially, she was rel eased
to 1-handed duty, but at her request, she was released to
full duty. | think that for her job duties as an inspector,
she could indeed return to full-duty if this job was
avail abl e.”

The record indicates that the claimant fully
partici pated in physical therapy for her shoulder. The
claimant followed up with Dr. Harp on March 2, 2009: “Her
wounds are dry without swelling, erythema, or drainage. Her
range of notion is about 80% of normal. She has net her
t herapy goal s and she has been taught a honme exercise
program She can reach behind her head. She is stil
havi ng sone pain, but this should decrease as she gains

strength and i nproves her nobility. ASSESSMENT AND PLAN. |
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encouraged her to continue with her hone therapy program
She will return to see ne on a p.r.n. basis at this point.
She is released without restrictions.”
Dr. Harp corresponded with a case manager on April 15,
2009:
Ms. Piggee underwent surgery on Decenber 2, 2008
for a rotator cuff tear sustained as a result of a
work related injury. At this procedure, she
underwent a shoul der arthroscopy with subacrom al
deconpression, a distal clavicle excision, and a
m ni open rotator cuff repair. She participated
i n physical therapy. She was |ast seen in the
clinic on March 16, 2009 after the conpletion
of her physical therapy....
Mattie Piggee has reached her point of naxi mal
medi cal i nprovenent. She still has abnornal
notion in her shoul der as noted above. This
results in a 13% i npairnment of the upper
extremty, which is equivalent to an 8% i npairment

of the whol e person due to her work rel ated
i njury.

Dr. Harp stated that the claimnt’s anaton cal
I npai rment was neasured according to the Anerican Medica
Associ ation’s Guides to the Evaluation of Permanent
Impairment, 5'™ Edition. In a July 27, 2009 letter, Dr.
Harp stated that he had re-cal culated the claimnt’s
anatom cal inpairment in accordance with the 4" Edition of
the Guides. The claimant’s anatomcal rating remained 8%to

t he whol e person.



Pi ggee - (001384 8

Dr. Harp reported on Decenber 14, 2009:

The patient returns for follow up today at the
request [of] her workman’s conpensation

requesting an evaluation of the right shoul der.
She is conplaining of sone ill-defined pain at the
anterior portion of her shoul der and she states
that she has difficulty wearing her bra strap

She points to the area of the anterior portal as
the site of her pain.

OBJECTI VE: On exam today, her wounds are well -

heal ed. She does have sone keloid formation with
sone wi dening of the scars, but these do not
appear to be prom nent or inflamed. Her shoul der
range of notion bilaterally is approximtely
100% of normal. Her rotator cuff strength is 4/5
on the right and left side. Her infraspinatus and

subscapul aris strength are normal. The
I npi ngenent and Hawkins tests are only mldly
positive.

X-rays were ordered and perforned today, which
show di stal clavicle excision changes and an
anterior acromoplasty. Al of these appear to be
adequate. No calcification is noted.

ASSESSMENT: Qccasi onal shoul der pain, etiology
unknown. She has a normal exam today.

PLAN: | told her that we will continue with
observation. She is currently laid off so there
are no work duties. If her synptons continue and

are a problemfor her, an MRl would be the next
step on evaluation. She is released back to full-
duty if and when work is avail abl e.
A pre-hearing order was filed on May 6, 2010. The
cl ai mant contended that she was entitled to tenporary total
disability benefits “fromthe date of the injury through the

end of her healing period |l ess and except those dates upon
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whi ch she was returned to work under restrictions.” The
cl ai mant contended that she was entitled to “permnent
partial disability.”

The respondents contended that all appropriate benefits
had been paid. The respondents contended, “the nedi cal
docunent ati on does not support entitlenent to additional
i ndemnity benefits, whether tenporary or pernmanent. The
cl ai mant has been released to return to work in a full duty
capacity with no limtations or restrictions in her
activities. In light of this, wage-loss disability is not a
factor in this claim”

The parties eventually agreed to litigate the foll ow ng
| ssues:

1. Wage | oss.

2. Tenporary total disability from Novenber 14,
2008 to April 15, 2009.

3. Attorney’'s fees.

4. The respondents’ entitlenent to a credit under
Ark. Code Ann. 811-9-807(b).

A hearing was held on July 27, 2010. The cl ai mant
testified that she had unsuccessfully tried to find work
wi th other enployers. The claimant testified that she was
taki ng adult education cl asses because she needed help in

mat hemati cs and conputer skills. The claimant testified

that she still felt pain in her shoul der and that she was
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[imted in use of her right arm The clainmant testified
that she was unable to |ift objects over an extended period
of tine.

An administrative law judge filed an opinion on Cctober
25, 2010. The adm nistrative |aw judge found that the
cl ai mant proved she was entitled to tenporary tota
disability benefits from Novenber 14, 2008 until February 2,
2009. The adm nistrative |aw judge found that the clai mant
proved she sustai ned wage-l1oss disability in the anmount of
8% The adm nistrative |law judge found that the respondents
did not prove “their entitlement to a credit under Ark. Code
Ann. §11-9-807(B).”"

The respondents appeal to the Full Comm ssion.

1. ADIJUDI CATI ON

A. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enpl oyee suffers a total
i ncapacity to earn wages. Ark. State Hwy. Dept. v.
Breshears, 272 Ark. 244, 613 S.W2d (1981). “Healing
period” means “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-
102(12) (Repl . 2002). The healing period continues until the
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enpl oyee is as far restored as the permanent character of
her injury will permt, and if the underlying condition
causing the disability has beconme stable and nothing in the
way of treatment will inprove that condition, the healing
peri od has ended. Harvest Foods v. Washam, 52 Ark. App. 72,
914 S.W2d 776 (1996).

In the present nmatter, an administrative |aw judge
found that the clainmant proved she was entitled to tenporary
total disability benefits from Novenber 14, 2008 until
February 2, 2009. The Full Commi ssion affirns this finding.
The parties stipulated that the claimant sustained a
conpensabl e injury to her shoul der on Septenber 5, 2008.

The cl ai mant was subsequently assessed as having a
contusion, strain, inpingenent, and right rotator cuff tear.
The cl ai mant was separated from her enploynent with the
respondents effective Novenber 14, 2008. The record

i ndi cates that the instant claimant remained within a
heal i ng period and was totally incapacitated from earning
wages begi nni ng Novenber 14, 2008.

Dr. Harp perfornmed surgery on the claimnt’s right
shoul der on Decenber 2, 2008. Dr. Harp released the

claimant to one-handed duty on February 2, 2009. The
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cl ai mant does not contend that she is entitled to tenporary
total disability benefits beyond February 2, 2009, and the
cl ai mant requests that the Full Conm ssion affirmthe
adm nistrative |aw judge' s award. Because the record
i ndicates that the claimnt was not totally incapacitated
from earni ng wages after February 2, 2009, the Ful
Comm ssion affirns the adm nistrative |aw judge' s finding
that the claimant proved she was entitled to tenporary tota
disability benefits from Novenber 14, 2008 until February 2,
2009.
B. Wage Loss
The wage-loss factor is the extent to which a
conpensable injury has affected the claimant’s ability to
earn a livelihood. Cross v. Crawford County Memorial Hosp.,
54 Ark. App. 130, 923 S.W2d 886 (1996). Ark. Code Ann.
8§11-9-522(b) (Repl. 2002) provides:
(1) I'n considering clains for permanent parti al
disability benefits in excess of the percentage of
per manent physical inpairnment, the Wrkers’
Conmpensati on Conmm ssion may take into account, in
addition to the percentage of permanent physical
I npai rnent, such factors as the enpl oyee’ s age,
education, work experience, and other natters

reasonably expected to affect his or her future
earning capacity.
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An administrative law judge found in the present
matter, “2. The claimnt has proven by a preponderance of
t he evidence that she is entitled to wage |oss in an anount
equal to an 8 percent inpairment to the body as a whole.”
The Full Comm ssion affirnms the adm nistrative | aw judge’s
finding that the clainmant proved she sustai ned wage-| oss
disability in the anount of 8% The claimant is age 61 with
only a high school education. The claimnt’s work history
has i ncluded nostly nmanual, unskilled | abor. The cl ai mant
began working for the respondent-enployer in January 1987.
The claimant was a quality control inspector for the
respondents.

The parties stipulated that the claimant sustained a
conpensable injury to her right shoul der on Septenber 5,
2008. The claimant’s enploynent with the respondents was
termnated effective Novenber 14, 2008. Dr. Harp perforned
a right shoul der arthroscopy, deconpression, and clavicle
exci sion on Decenber 2, 2008. Dr. Harp rel eased the
claimant to work without restrictions on February 2, 2009.
However, the record does not indicate that the respondents
were willing to re-hire the claimant following Dr. Harp’s

rel ease. Dr. Harp pronounced maxi mum nmedi cal inprovenent on
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April 15, 2009 and assigned the claimant an 8% per nanent
impairment rating due to the clainmant’s conpensabl e injury.
Nei ther party contests the claimant’s entitlenment to an 8%
per manent anatomical inpairnent rating as a result of the
cl ai mant’ s conpensabl e injury.

Al t hough he had rel eased the claimant to work with no
restrictions, Dr. Harp noted on April 15, 2009 that the
cl ai mant had abnormal notion in her right shoulder. The
claimant testified that she still suffered pain in her right
shoul der and that she had limted use of her right arm The
claimant testified that she was unable to |ift objects over
an extended period of tinme. The claimant testified that she
had not been able to find a job since being separated by the
respondents. W do not find that the instant claimnt’s
participation in adult education classes signals a | ack of
notivation or is otherwse a bar to the claimnt receiving
wage-| oss benefits. Based on the claimant’s age of 61, her
| ack of a college degree, her enploynent history of
unskill ed |l abor, and the conpensable injury to her right
shoul der resulting in 8% permanent anatom cal i npairnment,

the Full Comm ssion affirnms the adm nistrative | aw judge’s
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finding that the clainmant proved she sustai ned wage-| oss
disability in the anpount of 8%

C. Credit for conpensation or wages paid

Ark. Code Ann. 811-9-807(Repl. 2002) provides:
(a) If the enployer has made advance paynents for
conpensation, the enployer shall be entitled to be
rei nbursed out of any unpaid installnment or
install ments of conpensation due.
(b) I'f the injured enployee receives full wages
during disability, he or she shall not be entitled
to conpensation during the period.
An administrative |law judge found in the present
matter, “4. The respondents have failed to prove their
entitlement to a credit under Ark. Code Ann. 811-9-807(B).”
The Full Comm ssion affirnms this finding, although we do not
affirmthe admnistrative |law judge's determ nation that the
pay the claimant received pursuant to the Enhanced
Enpl oynment Separation Agreenent did not constitute “wages”
in accordance with Ark. Code Ann. 811-9-102(19). A Paynent
Summary Form acconpanyi ng the Separation Agreenent indicated
that the claimnt was to receive Separation Pay, Enhanced
Pay, and Vacation Pay, for a total of $12,333.73. The
claimant testified that she understood the Separation

Agreenment to constitute “pay” given her “for each year of

service that | had given to the conpany.” Thel ma Turpin,
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t he respondent - enpl oyer’ s human resources manager, testified
that the claimnt was paid “full wages” in accordance with
t he Separation Agreenent: “She received her full pay for 21
weeks and ni ne days.”

The respondents on appeal contend that the clai mant
“continued to receive her full salary up through |ate Apri
of 2009.” Wien an enpl oyer continues to pay salary or wages
to an injured enployee during any time of injury, and such
paynents are in excess of workers’ conpensation benefits,

t hen when a workers’ conpensation award i s subsequently
made, the excess of the wages paid over the weekly
conpensati on award cannot be deducted fromthe award.
Looney v. Sears Roebuck, 236 Ark. 868, 371 S.W2d 6 (1963).
An enpl oyer cannot pay wages and |later claimcredit for the
excess agai nst an award made. Id

Case | aw di stingui shes between “advance paynents of
conpensati on” and “paynent of benefits, wages and
gratuities.” Main v. Metals, 2010 Ark. App. 585, citing
Southwestern Bell Tel. Co. v. Siegler, 240 Ark. 132, 398
S.W2d 531 (1966). The anount in excess of wages paid over
t he weekly conpensation rate cannot be credited agai nst an

award of future benefits unless both parties intended that
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t he paynents be conmpensation in advance. TLooney v. Sears
Roebuck, 236 Ark. 868, 371 S.W2d 6 (1963); Varnell v. Union
Carbide, 29 Ark. App. 185, 779 S.W2d 542 (1989). The
evi dence does not denonstrate in the present matter that
both parties intended that the noney the claimant received
i n accordance with the Enhanced Enpl oynent Separati on
Agreement was to be characterized as “conpensation in
advance.” The evidence in the present matter instead
denonstrates that the pay the claimant received through the
separation agreenent was nore in the nature of “paynent of
benefits, wages and gratuities.” Therefore, the Ful
Commi ssion finds that the respondents are not entitled to a
credit for the anobunt in excess of wages paid over the
cl ai mant’ s weekly conpensation rate.

Based on our de novo review of the entire record, the
Ful |l Comm ssion affirns the adm nistrative |aw judge’'s
finding that the claimant proved she was entitled to
tenporary total disability benefits from Novenber 14, 2008
until February 2, 2009. The Full Commi ssion affirms the
adm nistrative law judge's finding that the clai mant proved
she was entitled to wage-loss disability of 8% in excess of

the claimant’ s 8% permanent anatom cal inpairnent. The
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cl ai mant proved that she conpensable injury was the major
cause of her 8% permanent anatom cal inpairnent and
addi ti onal 8% wage-loss disability. W affirmthe
adm nistrative law judge's finding that the respondents are
not entitled to “credit” pursuant to Ark. Code Ann. 811-9-
807(b). The Full Comm ssion finds that the respondents
cannot deduct wages paid to the clainmant in excess of the
clai mant’ s workers’ conpensation award. TLooney, supra.

The claimant’s attorney is entitled to fees for |egal
services in accordance with Ark. Code Ann. 811-9-
715(a) (Repl . 2002). For prevailing on appeal, the
claimant’s attorney is entitled to an additional fee of five
hundred dol Il ars ($500), pursuant to Ark. Code Ann. 811-9-
715(b) (Repl . 2002).

I T IS SO ORDERED.

A. WATSON BELL, Chairman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.
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DISSENTING OPINION

| respectfully dissent fromthe majority’ s opinion
finding that the clai mant proved by a preponderance of that
she was entitled to wage | oss disability benefits in the
anmount of 8% in addition to her permanent anatom cal
inmpairment and a finding that the claimnt was entitled to
tenporary total disability benefits from Novenber 14, 2008

to February 2, 2009. Based upon ny de novo review of the

record, | find that the claimant has failed to neet her
burden of proof.

The Arkansas Wrkers’ Conpensation Law provides
that when an injured worker’s disability condition becones
stable and no further treatnment will inprove that condition,
the disability is deened permanent. |In order to be entitled
to any wage |l oss disability in excess of permanent physical
i npai rment, the clainmant nust first prove by a preponderance
of the evidence that she sustained pernanent physi cal
i mpairment as a result of the conpensable injury. VWl -Mart

Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W2d 278,

(1998). If the enployee is totally incapacitated from

earning a livelihood at that tinme, she is entitled to
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conpensation for permanent and total disability. See, Mnor

V. Poinsett Lbr. & Mg. Co., 235 Ark. 195, 357 S.W2d 504

(1962). Objective and neasurabl e physical or nental
findings, which are necessary to support a determ nation of
“physi cal inpairnment” or anatom cal disability, are not
necessary to support a determ nation of wage | oss

disability. Arkansas Methodist Hosp. v. Adans, 43 Ark. App.

1, 858 S.W2d 125 (1993).
A wor ker who sustains an injury to the body as a
whol e nmay be entitled to wage-loss disability in addition to

his anatomcal loss. dass v. Edens 233 Ark. 786, 346 S.W2d

685 (1961). The wage-loss factor is the extent to which a
conpensable injury has affected the claimant’s ability to

earn a livelihood. Enerson Electric v. Gaston, 75 Ark. App

232, 58 S.W3d 848 (2001); Cross v. Crawford County Menori al

Hosp., 54 Ark. App. 130, 923 S.W2d 886 (1996). The

Comm ssion is charged with the duty of determ ning

di sability based upon a consideration of nedical evidence
and other matters affecting wage | oss, such as the

clai mant’ s age, education, and work experience. Enerson

El ectric, supra; Eckhardt v. WIlis Shaw Express, Inc., 62

Ark. App. 224, 970 S.W2d 316 (1998); Bradley v. Al umx, 50
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Ark. App. 13, 899 S.W2d 850 (1995). Such other nmatters may
al so include notivation, post-injury income, credibility,
deneanor, and a multitude of other factors. Curry v.
Franklin Electric, 32 Ark. App. 168, 798 S.W2d 130 (1990);

Cty of Fayetteville v. Guess, 10 Ark. App. 313, 663 S. W2d

946 (1984); dass, supra. Aclaimant's lack of interest in

pur sui ng enpl oynment with her enployer and negative attitude
in looking for work are inpedinments to our full assessnent

of wage |loss. Logan County v. MDonald, 90 Ark. App. 409,

206 S. W3d 258 (2005); Enerson Electric, supra.

My review of the evidence denonstrates that the
claimant has failed to prove by a preponderance of the
evi dence that she is entitled to any wage | oss disability
benefits. The nedi cal evidence denonstrates that the
clai mant was released for full-duty work by her treating
physi ci an. Therefore, there is nothing nedically wong with
the claimant to prevent her fromreturning to work. In ny
opi nion, the claimnt remains out of the workforce because
of her decision not to pursue any enploynent. The cl ai mant
has been going to the adult education center and taking
adult education classes. The claimant is also collecting

unenpl oynment and was told by a friend as | ong as she was
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taki ng cl asses that she would still receive her unenpl oynent
benefits. She would also not be required to nake the two
pot enti al enpl oyer contacts per week.

The claimant is attending GED prep classes at the
adult education center. However, the claimnt already has a
hi gh school diploma. The clai mant has attended 629 hours of
instruction connected with the GED prep cl asses. The
claimant’ s transcript also reveals that she has taken sone
classes multiple times. The clai mant has been draw ng
unenpl oynent and has never once filled out a job
appl i cation.

In ny opinion, the claimnt |acks notivation to
return to work. Her continuous taking of education classes
multiple times is indicative of her not wanting to | ook for
a job. Wile it is admrable that the claimant is wanting to
further her education, she already has a high school diplom
and does not have to get a GED. It appears that the clai mant
| acks any notivation whatsoever to return to the job market,
but is content to draw unenpl oynent while taking these
cl asses. Wien the claimant was questi oned regardi ng what she
wanted to do, she stated that she wanted to be in nedica

technol ogy but | acked the requisite abilities to pursue that
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field. She testified that someone had told her it was hard.
It appears the clainmant has chosen to renmove herself from
the job market altogether and should not be rewarded with
wage | oss disability benefits.

The majority has not awarded the respondents a
credit for continuation of the claimnt’s weekly pay
subsequent to her layoff under 8 11-9-807(b). The record
clearly indicates that the claimant continued to receive her
full salary up through late April of 2009. Section 11-9-
807(b) of the Arkansas Code Annot ated states:

If the injured enpl oyee receives ful

wages during disability, he shall not be

entitled to conpensation during that

period. Ark Code Ann. 8§ 11-9-807(b).

The cl ai mant continued to receive her full salary
up through the end of April. Therefore, an award of
tenporary total disability for the period Novenber 14, 2008
t hrough April 15, 2009, is clearly precluded by the plain
| anguage of the statute. The Adm nistrative Law Judge
awar ded benefits through February 2, 2009, when the cl ai nant
was rel eased to return to work.

At the hearing, the clainmnt provided argunent

dealing with whether or not the paynents made to the

cl ai mant were agreed by both parties to be advance paynent
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of conpensation. However, the | anguage dealing with advance
paynents for conpensation falls under subsection (a)of 11-9-
807. Subsection (b) is a wholly independent provision which
all ows the respondents to take a direct setoff for indemity
benefits in the event they continue to pay the clainmant’s
full salary. Cbviously, if the respondents had to pay “ful
wages” and designate those full wages as “advance paynents
for conpensation”, then there would be no need for two
separate sections in the statute. A sinple statenment by the
| egislators that all paynments have to be designated as
advance paynent of conpensation would be sufficient.
Clearly, the legislature intended that a separate provision
allow for a credit and/or setoff whenever the respondents
pay full wages to the claimant. There is no qualification in
the statute dealing with the reasons full wages are paid.
The statute sinply establishes that paynment of full wages
cancels out a claimfor indemity benefits during the sanme
period of tinme. The claimant and the Human Resources
Manager, Thelnma Turpin, both testified unequivocally that
full wages were paid during the period of disability for
which the claimant is requesting tenporary total disability

benefits. Therefore, pursuant to 8§ 11-9-807(b), | find that
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the claimant’s claimfor tenmporary total disability benefits
is barred. Accordingly, for all the reasons set forth
herein, | respectfully dissent fromthe majority’s award of

benefits.

KAREN H. MCKI NNEY, COWM SSI ONER



