BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO.  E107904

DAVI D PACK,
EMPLOYEE CLAI MANT

CTY OF LITTLE ROCK,
EMPLOYER RESPONDENT

Rl SK MANAGEMENT RESCQURCES,
| NSURANCE CARRI ER RESPONDENT

OPI Nl ON FI LED JANUARY 13, 2011

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE THOVAS W M CKEL,
Attorney at Law, Conway, Arkansas.

Respondent represented by the HONORABLE BETTY J. HARDY
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed in part,
reversed in part.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed July 14, 2010. The adm nistrative |aw judge
found that res judicata did not bar the issue of nursing
care. The admnistrative |aw judge found that the
respondents were liable for expenses associated with | ong-
termcare for the claimant at Tinber R dge Ranch. After

reviewing the entire record de novo, the Full Conm ssion
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affirnms the adm nistrative |aw judge’'s finding that res
judicata does not bar the claim W reverse the
adm nistrative law judge's finding that the respondents are
| iabl e for expenses for long-termcare at Tinber Ridge.
. H STORY

The parties have stipulated that David Pack, now age
51, sustained a conpensable injury to his brain on April 16,
1991. The clainmant consulted with Dr. Gary T. Souheaver, a
clinical neuropsychologist, in July 1991. Dr. Souheaver’s
i mpression on July 31, 1991 was “1. Severe Organic Brain
Syndrome (310.8) - with bilateral cerebral dysfunction; 2)
Amestic Di sorder - severe, from#1 (780.9).” Dr.
Souheaver’s reconmendati ons were “1) Retesting one year from
accident date to document expected inprovenents. 2)
Referral to Counseling Psychol ogy for consideration of Wrk
Readi ness.”

Dougl as A. Stevens, Ph.D., a clinical psychol ogist,
eval uated the claimant and stated in part on Cctober 3,
1991, “In sunmary we are dealing with a young man who has a
work related organic brain injury, apparently due to
anoxia....At some point in the not to (sic) distant future |

woul d recommend that he be placed in a head injury
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rehabilitation center, where he can receive intensive
retraining that may assist himin recovering sone cognitive
abilities. Based upon the severity of his inpairnents, at
this point | do not believe that enploynent will ever again
be a reasonable possibility. On the other hand it is a
possibility that he will need ongoing full tinme supervision,
either by his nother or a practical nurse.”

The record indicates that the claimnt was admtted to
Ti mber R dge Ranch Neurorehabilitation Center beginning
about June 17, 1993 through approxi mately August 1, 1993.
The parties stipulated that the claimant’s healing period
ended on COctober 19, 1993, and that the clai mant was
permanently totally disabled. Ruth Sirratt, the claimant’s
not her, was appoi nted as guardi an of the clainmant’s person
and estate by the Pul aski County Probate Court on Decenber
20, 1993.

Dr. Panela S. Brown reported on January 27, 1994, “M.
Pack conpl eted a one nonth eval uation and treatnent program
as an inpatient at Tinber R dge fromJune 28" to July 27'h.
At the tinme of discharge his nother was instructed in
activities to carry out after discharge. The nother has

noted a big inprovenent in the patient’s behavior since
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di scharge from Tinber Ridge....The patient’s nother is no
| onger working full tinme and is trying to work nore with her
son at hone....”

Dr. Stevens stated on Cctober 5, 1995, “Essentially
everything is the same as when he was | ast seen on 10/19/93.
He is long past the recovery phase fromhis head injury and
it is not likely that we will see any significant change,
particularly positive. Wth increasing age we will notice
deterioration.”

A pre-hearing order was filed on January 17, 1996. The
cl ai mant cont ended, anong other things, that he was entitled
to “medi cal expenses, including nursing services for his
not her.” The respondents contended that the clai mant “does
not require the services of a nurse.” The relevant issue
the parties agreed to litigate was “nedi cal expenses
(nursing services).”

A hearing was held on February 9, 1996. Ruth Sirratt,
the claimant’s nother, testified on direct exam nation:

Q Tell nme now, when David gets home from Bapti st
Rehab, what is his condition |like, and what do you
have to do for himnow, if anything?

A. David was al nost |ike a newborn baby. You

changed his clothes if he needed it. You washed
his hair. You changed his bed. He couldn’t
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control his kidneys and bowel s because he hadn’t

| earned how....l had to do al nost everything for

Davi d because he just didn't know what to do...

An administrative |law judge filed an opinion on Apri
29, 1996. The administrative |law judge found in rel evant
part, “6. Respondents are not |iable for nursing services.
Al though the claimant’s injuries are devastating, he does
not require continuing nedical treatnment, is not physically
hel pl ess, and does not require constant supervision.” Both
parties appealed to the Full Conm ssion, which affirnmed the
adm nistrative law judge' s decision in an opinion filed
March 10, 1997. The Full Comm ssion found that the clai mant
“failed to prove by a preponderance of the evidence that
nursing services were reasonably necessary for his
conpensable injury for any period after his release from
Bapti st Rehabilitation Institute in July of 1991.” The
Arkansas Court of Appeals, which affirned the Comm ssion.
Little Rock Convention & Visitors Bur. v. Pack, 60 Ark. App.
82, 959 S.W2d 415 (1997).
Kat heri ne Vol pert, now age 70, testified that the

cl ai mant began living in her home in February 20083.
Kat herine, Ruth Sirratt’s sister, testified that Ruth passed

away in March 2003. Katherine Vol pert testified that the
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cl ai mant was able to nake his bed and dress hinself. M.
Vol pert testified that the claimant coul d bathe hinsel f and
brush his teeth, “but you have to stay there with him” The
respondents’ attorney questioned Katherine Volpert in a
deposition taken January 17, 2007:
Q Has his condition gotten better, or gotten
wor se, or stayed about the same since he noved in
with you in 2003?
A. It’s been the sane.
Q Wiat about during the last few years that he
was living with his nother, did you see himon a
regul ar basi s?
A. Al nost daily.
Q Has his condition changed any since -
A.  No.
Q - that point in tinme?
A. And | know it’s because of us, but I think his
per sonal appearance has inproved, and he was a
snoker, and he’s no | onger a snoker. He snoked
two packages of cigarettes a day.

Q Wat about nedication, I know he takes sone
medi cati on on a daily basis?

A. He takes Di azepam one tablet, | believe it’s
two mlligranms, and Trazodone, it’s 100
mlligranms. That’'s one tablet nightly.

Q One each night?

A, Yes, and it’s just for sleep.
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o is his general practitioner that he goes
he gets as far as a cold or sonmething |ike

W have been taking himto the VA since we -

A
Q Even for general stuff |ike colds and so
forth?

Yes.

A
Q |Is he a veteran?
A Yes...

Q Are you appointed as his | egal guardian at
this point in time?

A. M husband and I.
Dr. Souheaver evaluated the claimant on June 6, 2007
and provi ded a Neuropsychol ogy Report:

This 48 year-old divorced Caucasian male with 9
years education (plus GED) has been decl ared
totally and permanently di sabled from an anoxic
brain injury that occurred during an on-the-job
Injury over 16 years ago. He lives with an

el derly aunt and uncle in Conway, AR His aunt
was declared his guardian after the death of his
not her in 2004....

He was 32 at the tinme of the severe brain injury,
for which he was hospitalized for two nonths, with
several days of coma and intractable seizures and
| ife-support....Currently, he is dependent upon
his guardian for transportation, neal
preparations, and financial decisions. According
to the guardi ans, he requires assistance for
personal hygi ene, and has to be rem nded about
toileting in order to prevent incontinence.
Househol d chores were said to be nmarkedly
deficient....
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M. Pack was brought to the appointnent on tine

wi th his guardian aunt (Hazel Vol pert) and uncle
(d enment Vol pert) who participated in the history
and interview M. Pack was neatly grooned, clean
shaved, in casual attire, and good hygi ene. He
was very pleasant and quite (sic) He had no
spont aneous speech, but would respond in brief
answers to questions, often inpulsively saying
“don’t know’ but with encouragenent extend his
answers in order to obtain scorable data....On the
formal tests of effort and notivation, he passed
the ones that were not related to nenory, such as
the UCLA Dot Counting (effort)Test. However, even
recognition nmenory was inpaired for this patient
and his score on the effort tests related to
menory were consistent with denmentia, rather

than malingering. Thus, the test results were
considered valid, and reliable for
interpretation....

As can be seen, M. Pack scored in the nentally
retarded ranges on the 1Qtests....his
intellectual abilities have declined markedly and
are now in the Retarded range. W conputed his
estimated pre-injury I Q using the Cklahoma | Q
estimate(2002) and his estimated Pre-Mrbid 1Q =
82 (See = 76 - 88), which conpares favorably to
the 1Q obtained in Cctober 1991 just after the
accident. Thus, the current 1 are reflecting a
maj or | oss of abilities....

The patterns of data in this case strongly support
the need for supervision nonitoring of nost daily
activities. To be in the lest (sic) restrictive
environment, such as his current home situation
seens best. Oherw se, he would be a good

candi date for an assisted living arrangenent that
provi des neals, mnimal nursing attention,
househol d cl eaning, controlled (usually bus or
van) transportation would be indicated at this
time. Placenent in a 24-hour nursing home is not
I ndi cated as he is not bed-ridden, delusional, or
i n need of hourly nedical nursing attention at
this tine.
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| MPRESSI ON:

1. Oganic Brain Syndrone, with noderate to
severe inpairment of neuropsychol ogical functions.
2. Severe nenory disorder, from#1, consistent

wi th Denenti a.

3. Oganic Personality Syndrone (frontal |obe
syndronme) wi thout evidence of psychosis or
depressi on.

The respondents’ attorney questioned Dr. Souheaver in a

deposition taken Decenber 13, 2007:

Q It looked like [the claimnt’s] guardians told
you they provided his transportation. In other
words, he didn't drive independently. Is that
right?

A. That's what | was told.

Q Also, that they prepared his neals and nade
his financial decisions?

A Yes.

Q Additionally, it looks |ike they m ght cue him
as far as his personal hygiene and toileting. 1Is
that right?

A. Yes. | think it was sonmewhat enbarrassing for

t he guardians to point these things out because he
was in the room but it’s part of what we have to
determ ne. He apparently is incontinent and has
to be remi nded even to conb his hair and brush his
teeth. He will doit. I’mtold he' s very
conpliant, but he's not self-directed...

Q Since M. Pack’s 1Qwas at 69, it |ooked |like
he was at the high range of nental retardation

Is that an appropriate assessnent; are there high,
| ow and nmedi um |l evels of nental retardation?

A. Yes. This would be called mld. 65 to 69
wold be called mld nental retardation.



Pack -

E107904 10

Q What kind of functioning would you expect
someone with mld retardation to have?

A Well, they're able to carry on the activities
of daily living with training. They're able to
perform nost activities so long as instructions
are brief and not abstract and so long as they are
able to learn the task. He is capable of

learning. It sinply takes hima long tine to
denonstrate new know edge and to acquire new

knowl edge. He has very inpaired nenory, too, as
our data indicated. So he’'s going to require
constant verbal and visual rem nders to function
with routine activities that aren’t essentially
rote....So were he in a repetitive situation where
things didn't change and he did the sane thing
every day at exactly the sane tine, he should be
able to function.

Q So Doctor, it sounds |ike what he needs are
cues and maybe sonmeone to kinda watch over him and
make sure he follows through with the cues; is
that right?

A. Correct, and also to make sure he takes his
nmedi cation. H's nmenory is essentially - well, he
scored below - it was so low we couldn’t test it.
Therefore, he woul d need sonebody or sone thing
such as a bell or some visual or auditory

device to remind himto take nmedication. But he
clearly is not nursing hone material. He does not
need 24-hour care.

Q Is he able to stay by hinmself for short
periods of time?

A. Yes.

The claimant’s attorney questioned Dr. Souheaver:

Q If he had a personal care assistant trained
and supervised by a third party to conme in and
assist with ADL’s in the place of residence such
as groom ng, bathing, |aundry, housekeepi ng, neal
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preparation and shopping, nonitoring health and
nmedi cati on assi stance and the general well-being
of the individual, would you say that those are
t he kinds of services that David m ght need if

t hey were provided in the hone?

A. Yes. One thing left out of that was
transportation.

Q Right. |If this entity could provide
transportation for nedical appointnments and
ot her necessary things, would that al so be
appropriate for hinf

A.  Yes, including the ability to go out once a
week to a novie or some enjoyable activity of his
choice. ...

The record includes a Tinber R dge Neurorestorative

Cent er

Proposed Plan O Care, dated Decenber 8, 2008:

M. David Pack is a 49 year-old nmale who has a
past nedical history of closed head injury.... M.
Pack was i ndependent in all areas of self care,
anbul ati on, and househol d managenent. He now has
significant difficulties with self-care,

comuni cation, nmenory, safety judgnent, attention
and concentration, and problem solving skills.

M. Pack has been declared totally and permanently
di sabl ed froman anoxic brain injury that occurred
during an on the job injury....

M. Pack currently is on several nedications

i ncl udi ng, Trazodone HCL, Di azepam

Hydr ochl or ot hi azi de and Zyrtec. He is on a
regul ar diet and has had an increase in weight of
50 pounds over the last four years. He currently
is 5 9 %" and weighs 216 pounds.

M. Pack’s speech is intelligible when he speaks
single word responses but very difficult to
under stand when attenpting sentences. He doe
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(sic) not initiate comrunication. H's attention
and concentration, nmenory and probl em sol ving
skills are severely inpaired. M. Pack’s verba
expression, reading and witing abilities are
noderately inpaired. H s balance and endurance is
limted and is often clunmsy. He is oriented to
person and pl ace only.

M. Pack requires m ninum assi stance to dry off
after bathing and to conpl ete upper and | ower
extremty dressing. Wen rem nded, M. Pack is
continent of bowel and bl adder however he requires
a second shower at times due to |ack of

t hor ough cl eaning after toileting and needs

rem nders to wash hands. He requires supervision
to conpl ete groom ng and personal hygi ene tasks
such as a denture cl eaning.

M. Pack is very confused requiring assistance to
put on clean clothes after showering, cues to take
medi cations, and instructions to wear warm
clothing when cold outside. He is at risk for
wandering due to poor safety judgnent and

has sat in a house filled wth snoke maki ng no
attenpt to exit....

As a conponent of our Supported Living program
our nedical director, Cay Breshears, MD. and

Heal t h Managenent Associates, will follow

M. Pack. He will be provided routine nedical
managenent as appropriate. Additionally, a
registered dietician will nmonitor his nutritional

status and work with staff to ensure that M. Pack
receives the appropriate diet and cal oric intake.

Based on this assessnent, it appears that M. Pack
will continue to be dependent upon the care and
assi stance of others on an ongoing basis....The
Supported Living program at Tinber Ri dge Ranch
Neur oRestorative Center offers structured |iving
wi th ongoing therapeutic, recreational, and
educational activities for clients who are unabl e
to return to the famly or community living...
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Sara MDonal d, Program Representative for Tinber
Ri dge Ranch, evaluated M. Pack on Novenber 24,
2008. After a review of the evaluation and
avai | abl e nmedi cal records, M. Pack has been
clinically accepted for adm ssion to Tinber

Ri dge Ranch NeuroRestorative Center’s Supported
Living Program and a specific service plan wll
be devel oped followi ng his adm ssion. A nore
structured environnent would increase his
functional abilities, increase his independence,
and provide opportunities for a nore socially
productive lifestyle...

The parties deposed Rob MDaniel, adm nistrator of

Ti mber R dge Ranch, on February 27, 2009. Rob MDani e

descri bed Tinber R dge as a post-acute brain injury

rehabilitation facility and also a residential care

facility.
McDani el :

The respondents’ attorney questioned Rob

Q Tell nme alittle bit about your supported
living program Do you have housing for the

i ndi viduals and kind of the staffing and just a
daily routine for soneone that would be in that
pr ogr anf

A. Ckay. Well, that programis part of our

conti nuum of care. Supported living clients can
certainly range in their functional abilities.
Sonme are certainly rmuch nore capabl e than ot hers.
But, yes, it is part of our continuum of care.

We do have housing on site that is available for
them and assistance is provided within that
residential setting on a 24-hour, 7-day a week
basis. |If individuals are to the point that they
are appropriate for being assisted with like a
sel f-adm ni stration medi cati on program then they
are deemed appropriate for that.
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| f they are not appropriate, then, obviously, the
nmedi cati ons woul d need to be adnministered by a
nursing staff to do. W do have nedi ca
nonitoring on an ongoi ng basis with nursing
services available on site 24 hours a day, 7 days
a week. There is an attendi ng nmedi cal physician
who oversees the entire nedical treatnent plan.
And they’'re here on a weekly basis and avail abl e
on an ongoi ng basis on an on-call status. As far
as daily routine for supported living clients,
obviously, activities of daily living conprise the
first part of the day, which is self-care skills,
residential upkeep and their self-care types of
activities. Following that, they have a pl anned
day that every day is schedul ed and pl anned
out....physical conditioning is certainly one
activity that they do. Cognitive orientation and
orienting themto daily events as far as what is
happeni ng, what is going on. They are involved in
a conmponent of scheduling activities with things
that they may want to do...

Q Are they all in a house, are they in
apartnents, kind of give ne an idea of the living
arrangenent ?

A Wll, it’s aresidential setting, which would
resenbl e a house in a group living
situation....There would be a | arge commobn area

and then, yes, obviously, a kitchen area and then
t he bat hroonms and bedroons that woul d be separated
of f of those areas.

Q Okay. And is this the type of setting where
you woul d antici pate M. Pack being, or would he
be one of the nore higher functioning individuals
that could be in a two-room apartnent or sonething
i ke that?

A. Well, no, | would say he would be nore in a
group living situation....

Q In your docunent you indicated at the tinme of
t he eval uation, which | guess was in Decenber of
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2008, that the rate for M. Pack to be at your
facility woul d be $600 per day.

A. Correct.

. Okay. Can you give nme a breakdown on that
that $600 a day would go toward as far as the
various activities, or the food, the shelter, that
sort of thing?

A. Wll, that’'s a conprehensive per di em anount
that is paid, which would include, the room and
board, any of the therapies, the counseling, the
supervi sion needs, any of the transportation to
necessary appoi ntnents, or to and fromcommunity
menbers. It would include behavioral observation,
and if necessary, behavioral intervention. Wat
it would not include would be prescription or
over-the-counter nedications. |If any |ab work
needed to be conpl eted or any outside nedical
consul tation or durable nedical equipnent, that
woul d not be included in the conprehensive per
diemrate....

Q Does your facility accept any kind of Medicare
paynent for patients?

A. No, ma@’am we are not a Medicare provider

Q Wiat about Medicaid, the sane?

A. W are Medicaid approved up to the age of 21.
We al so have a separate dedicated pediatric
program and we are a pediatric Medicaid provider.
Q Ckay. But for someone |ike M. Pack, he would
not fall into either one of those categories, is
that correct?

A. Correct.

Q And as | understand, there’s no breakdown on
how much of the daily charge goes for room and
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board, neals, transportation, outings, anything
i ke that?

A. It’s a conprehensive per diemrate.

A pre-hearing order was filed on April 14, 2010. The
claimant’ s contentions were, “The clainmant was cared for by
his nother until her death. His present caregivers and
guardi ans, his aunt and uncle, are advancing in age and are
no longer able to care for him The cl ai mant’ s nedi cal
condition has deteriorated according to Dr. Souheaver and
i npati ent nedical care can best be provided at Tinber Ridge
based on Robbie MDaniel’s testinmony. The clainmant further
contends this claimfor nedical treatnment is not barred by
res judicata due to a change in the claimant’s
ci rcunst ances.”

The respondents contended that all appropriate benefits
were being paid, and that assisted living facilities did not
qualify as nursing care. The respondents contended that the
claimwas barred by the doctrine of res judicata

The parties agreed to litigate the foll ow ng issues:
“Long-term nedi cal / custodi al care at Tinber R dge Ranch, res
judicata on the issue of nursing services, and attorney’s

fees. Al other issues are reserved.”
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An administrative law judge filed an opinion on July
14, 2010. The administrative |aw judge found that the
claimant’ s nedi cal condition had deteriorated, so that “the
i ssue of nursing care is not barred by the doctrine of res
judicata.” The adm nistrative |aw judge found that an
assisted living facility “qualifies as nursing care,” and
that the respondents were “liable for expenses associ ated
with long-termcare at Tinber R dge Ranch which is best
suited for the claimant’s care.” The respondents appeal to
t he Full Comm ssi on.

1. ADJUDI CATI ON

A. Res judicata

The purpose of the res judicata doctrine is to put an
end to litigation by preventing a party who had one fair
trial on a matter fromrelitigating the matter a second
time. Cox v. Keahey, 84 Ark. App. 121, 133 S.W3d 430
(2003), citing Brandon v. Arkansas W. Gas Co., 76 Ark. App.
201, 61 S.W3d 193 (2001). Res judicata applies where there
has been a final adjudication on the nerits of the issue by
a court of conpetent jurisdiction on all matters litigated
and those matters necessarily within the issue which m ght

have been litigated. Beliew v. Stuttgart Rice Mill, 64 Ark.
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App. 334, 987 S.W2d 281 (1998). Res judicata applies to
deci si ons of the Comm ssion. Harvest Foods v. Washam, 52
Ark. App. 72, 914 S.W2d 776 (1996).

An administrative law judge found in the present
matter, “2. Over the last nineteen years the claimant’s
nmedi cal condition has deteriorated. Based on this change in
circunstances, | find the issue of nursing care is not

barred by the doctrine of res judicata.” The Ful

Comm ssion affirns this finding. The parties stipul ated
that the claimant sustained a conpensable injury to his
brain on April 16, 1991. The parties stipulated that the
claimant’ s healing period ended on Cctober 19, 2003 and t hat
the claimant was permanently totally disabled. Ruth Sirratt
was appointed as the claimant’s guardi an in Decenber 1993.
Ms. Sirratt testified that she provided care for the

clai mant “al nost |ike a newborn baby.” Such care included
changi ng the claimant’s cl othes, washing his hair, and
taking care of the claimant’s toileting needs. The clai nant
contended in a January 1996 pre-hearing order that he was
entitled to nedi cal expenses, “including nursing services
for his nother.” An admnistrative |law judge filed an

opinion on April 29, 1996 and found that the respondents
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were not liable for nursing services provided by Ruth
Sirratt. The Full Conm ssion determned that Ruth Sirratt’s
home-care of the claimant, including “verbal cues” to help
the claimant with activities such as dressing and bat hi ng,
were not “nursing services” as defined by the Arkansas
judiciary. The Court of Appeals affirmed the Conm ssion’s
findi ng.

The clai mant began |living with Katherine and C enent
Vol pert in about February 2003. A pre-hearing order was
filed on April 14, 2010. The clainmant contended that the
Vol perts were “advancing in age and are no |onger able to
care for him” The respondents contended that the clai mwas
barred by res judicata. The Full Comm ssion notes, however,
that Dr. Stevens opined in Cctober 1995 that the claimnt’s
condition woul d change and deteriorate as the cl ai mant aged.
Dr. Souheaver evaluated the claimant on June 6, 2007 and
reported, “M. Pack scored in the nentally retarded ranges
on the I1Qtests....his intellectual abilities have declined
markedly and are now in the Retarded range.” Res judicata
bars relitigation of an issue unless there is evidence of
change follow ng the previous order. Castleberry v. Elite

Lamp Co., 69 Ark. App. 359, 13 S.W3d 211 (2000). In the
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present matter, Dr. Souheaver’s testing in June 2007 showed
a decline in the claimant’s 1Q “reflecting a major |oss of
abilities.” W find that Dr. Souheaver’s testing in June
2007 was probative evidence denonstrating change foll ow ng
the previous order fromthe Comm ssion. The Full Conmm ssion
therefore affirns the adm nistrative | aw judge' s finding
that res judicata does not bar the instant claim

B. Nursing Services

The Arkansas Suprene Court has said that the services
contenpl ated under “nursing services” are those rendered in
tending or mnistering to another in sickness or infirmty.
Little Rock Convention & Visitors Bur. v. Pack, 60 Ark. App.
82, 959 S.W2d 415 (1997), citing Pickens-Bond Constr. Co.
v. Case, 266 Ark. 323, 584 S.wW2d 21 (1979). Nursing
services do not include assistance with househol d and
personal tasks which the claimant is unable to perform
Pine Bluff Parks & Recreation v. Porter, 6 Ark. App. 154,
639 S.W2d 363 (1982). Benefits for nursing services have
been al | owed where the services consisted of nedical care,

I ncl udi ng changi ng bandages and cl eaning a wound, (Tibbs v.
Dixie Bearings, Inc., 9 Ark. App. 150, 654 S. W2d 588

(1993)), giving injections, enemas, and hot baths, (Dresser
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Minerals v. Hunt, 262 Ark. 280, 556 S.wW2d 138 (1977)),
physi cal therapy, (wasson v. Losey, 11 Ark. App. 302, 669
S.W2d 516 (1984)), and where the clainmant was nentally and
physically hel pless with no control over his bodily
functions and needed 24-hour per day care (Sisk v. Philpot,
244 Ark. 79, 423 S.W2d 871 (1968)).

An adm nistrative |law judge found in the present
matter, “4. The respondents are |iable for expenses
associated with long-termcare at Ti nber Ri dge Ranch which
is best suited to provide for the claimant’s care.” The
Ful | Comm ssion reverses this finding. The instant clai mant
did not prove that residential placenent at Tinber Ridge
Ranch qualified as conpensable nursing care. The parties
stipulated that the cl ai mant sustai ned a conpensable injury
to his brain on April 16, 1991. The parties stipul ated that
the clai mant was pernmanently totally disabled, and Ruth
Sirratt, the claimnt’s nother, was appointed as the
claimant’ s guardian in Decenber 1993. In an opinion filed
April 29, 1996, an administrative |aw judge found that the
respondents were not liable for nursing services provided by

the clai mant’ s not her.
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The clai mant began living with Katherine and C enent
Vol pert in February 2003. Katherine Vol pert testified that
the claimant was able to performdaily living activities
such as bathing and brushing his teeth, “but you have to
stay there with him” M. Volpert described a limted
nunber of daily nedications that the claimnt took, and
testified that the clainmant received periodic nedical
treatnment at the Veterans Administration. Dr. Souheaver
reported in June 2007 that the claimant depended on the
Vol perts “for transportation, neal preparations, and
financi al decisions. According to the guardi ans, he
requi res assi stance for personal hygi ene, and has to be
rem nded about toileting in order to prevent incontinence.”
Dr. Souheaver stated that the claimant was “a good candi date
for an assisted living arrangenent that provides neals,
m ni mal nursing attention, household cl eaning, controlled
(usually bus or van) transportation would be indicated at
this time.” Dr. Souheaver opined, however, that “Placenent
in a 24-hour nursing honme is not indicated as he is not bed-
ri dden, delusional, or in need of hourly medical nursing at
this time.” Dr. Souheaver testified at deposition that the

cl ai mant “does not need 24-hour care.”
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The Full Comm ssion finds that placing David Pack in
Ti mber Ri dge Neurorestorative Center does not qualify as
“nursing services” as defined by Arkansas’ appellate courts.
W note that the Proposed Plan O Care at Ti nber Ridge
i ncluded primarily a Supported Living program“w th ongoi ng
t herapeutic, recreational, and educational activities for
clients who are unable to return to the famly or community
living.” W find that such activities at Tinber Ridge do
not qualify as “nursing services.” See Pine Bluff Parks &
Recreation, supra. W also note Rob MDaniel’s testinony
that the per diemrate to pay for the claimnt’s placenent
at Tinber R dge would not even include prescription or over-
t he-counter nedi cations, outside |aboratory work, or nedical
equi pnent. The costs of prospective nedical treatnent for
the claimant at Tinber Ri dge were not covered. The record
in the present matter does not denonstrate that the
Supported Living programat Tinber Ri dge qualifies as
nursi ng servi ces.

Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms the admnistrative | aw judge’s
finding that res judicata did not bar the issue of nursing

care. The Full Comm ssion reverses the admnistrati ve | aw
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judge’s finding that the respondents are |liable for expenses
associated with long-termcare at Tinber Ri dge Ranch. W
find that residential placenent at Tinber Ri dge does not
gual i fy as conpensabl e nursing services. This claimis

deni ed and di sm ssed.

I T 1S SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opi nion. After a de novo review of the record, | find that
the claimant is entitled to care at Tinber R dge Ranch under
the nursing services provision found in Ark. Code Ann. 811-
9-508(a) .

In my opinion, the case cited by the ngjority to

deny benefits, Pine Bluff Parks & Recreation v. Porter, 6

Ark. App. 154, 639 S.W 2d 363 (1982), actually supports an
award of benefits, albeit an apportioned award. However, as

t he cl ai mant does not have a spouse to provide housekeepi ng
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and personal tasks as contenplated by Pickens-Bond Const.

Co. v. Case, 266 Ark. 323, 584 S.W 2d 21 (1979), | find

that this case cannot be anal yzed as a traditional nursing
services case.

Here, the claimant is being cared for by an aunt
and uncle. The claimant should not have to rely on the
ki ndness of aging relatives who have no | egal duty to care
for the claimant. He sustai ned a conpensable brain injury
and the respondent should be responsible for all care
required resulting fromthat injury. Tinber R dge Ranch has
a facility to provide the claimant with the services he
needs. As the claimant does not have a spouse to provide

t he basic services contenpl ated by Pickens-Bond, 1d., these

services should fall under the nursing services provision of
Ark. Code Ann. 811-9-508(a).
For the aforenentioned reasons | nust respectfully

di ssent .

PH LI P AL HOOD, Comm ssi oner



