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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. E306806   

JOHN O’HARA,
EMPLOYEE                               CLAIMANT

J. CHRISTY CONSTRUCTION CO., INC.,
EMPLOYER                               RESPONDENT NO. 1

TRAVELERS CASUALTY & SURETY CO.,
INSURANCE CARRIER                      RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND                  RESPONDENT NO. 2

OPINION FILED JUNE 17, 2011

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FLOYD M. THOMAS,
JR., Attorney at Law, El Dorado, Arkansas.

Respondents No. 1 represented by the HONORABLE BETTY J.
HARDY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed March 4, 2011.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. Claimant sustained a compensable injury on
March 13, 1993, and was later determined to be
permanently and totally disabled.
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2. The claimant's attorney has filed a Motion for
a Lump Sum Attorney's Fee on the permanent and
total disability benefits awarded to the
claimant.

3. A lump sum attorney's fee on Respondent No.
1's one-half of the claimant's attorney's fee
was approved by the administrative law judge
in an Agreed Order on June 29, 2009.

4. Respondent No. 2, the Death and Permanent
Disability Trust Fund, is currently
withholding the claimant's one-half of the
attorney's fee from the claimant's biweekly
benefit payment.

5. Under the provisions of Arkansas Code
Annotated Section 11-9-715(a)(2)(B)(i), the
claimant’s one-half of an attorney’s fee is to
be paid out of compensation payable to the
claimant.

6. As a result of the decision filed by the
Arkansas Court of Appeals on January 30, 2008,
concluding that the claimant became entitled
to permanent and total disability benefits as
of August 15, 2003, the Death and Permanent
Total Disability Trust Fund commenced
payments retroactive to October 24, 2006, by
correspondence dated February 20, 2008.

7. Prior to the Death and Permanent Total
Disability Trust Fund disbursing to the
claimant on February 20, 2008, his benefits
that accrued between October 24, 2006, and
February 20, 2008, Mr. Thomas could have but
did not file a petition seeking a lump sum
attorney’s fee and requesting that the
claimant’s one-half of that lump sum fee be
paid out of the claimant’s accrued
benefits.

8. Mr. Thomas did not file a request for a lump
sum attorney’s fee until May 18, 2009, fifteen
months after the Death and Permanent Total
Disability Trust Fund paid the last of the
accrued sums of compensation due the claimant.
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9. Mr. Thomas now seeks to have the claimant’s
one-half of his remaining attorney’s fee paid
in lump sum by the Death and Permanent Total
Disability Trust Fund and have the Death and
Permanent Total Disability Trust Fund recoup
that payment from the claimant out of the
Trust Fund’s biweekly payment of future
benefits to the claimant.

10. The Death and Permanent Total Disability Trust
Fund objects to paying the claimant’s one-half
of a lump sum attorney’s fee because the Death
and Permanent Total Disability Trust Fund
risks not recouping its payment if the
claimant dies or becomes ineligible for
permanent and total disability benefits prior
to the time needed to fully recoup a lump sum
payment.

11. The Arkansas Workers’ Compensation Law does
not contain any express or implied provision
requiring the Death and Permanent Total
Disability Trust Fund to pay an injured
workers’ one-half of a requested lump sum
attorney’s fee and then recoup that payment
from the injured workers’ future benefits.

12. However, even if discretion exists to require
the Death and Permanent Total Disability Trust
Fund to pay the claimant’s one-half of a
requested lump sum attorney’s fee, and then
recoup that payment from future benefits in
appropriate cases, the Death and
Permanent Total Disability Trust Fund should
not be directed to make such a lump sum
payment where, as here, the attorney could
have filed a timely request that he receive a
lump sum attorney’s fee paid out of his
client’s accrued compensation; the attorney
waited until 15 months after the last payment
of accrued compensation to his client before
requesting a lump sum fee; the Death and
Permanent Total Disability Trust Fund objects
to their making the requested lump sum
payment, and the Death and Permanent Total
Disability Trust Fund risks not recouping its
payment if the claimant dies or becomes
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ineligible for permanent and total disability
benefits prior to the time needed to fully
recoup a lump sum payment.

13. Mr. Thomas’ request that the Death and
Permanent Total Disability Trust pay the
claimant’s one-half of a lump sum attorney’s
fee, and then recoup that payment from future
benefits is denied; the Death and Permanent
Total Disability Trust Fund shall instead
continue to withhold the claimant’s one-half
of Mr. Thomas’ fee from the claimant’s
biweekly benefit check and forward those
withheld fees to Mr. Thomas.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the September 16,

2009 decision of the Administrative Law Judge, including

all findings and conclusions therein, as the decision of

the Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. I find, as did the Court of Appeals, that the

Commission has the authority to award a lump sum

attorney’s fee to be paid out of the claimant’s portion

of the funds coming to the claimant from the Death &

Permanent Total Disability Trust Fund.  Based upon a de

novo review of the record in its entirety, I find that

as the claimant has requested a lump-sum attorney fee

payment, and as the legislature and the Courts have

specifically stated that the attorney fee statutes were

enacted to benefit the claimant, the majority has erred

by not approving the claimant’s request.  The timing of

the claimant’s request should have no bearing on whether

or not the claimant’s attorney is paid a lump-sum

attorney fee.  Again, the lump-sum attorney fee statute

was enacted to benefit the claimant, not the Trust Fund. 
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The majority, by affirming and adopting the opinion of

the Administrative Law Judge, is placing the wants of

the Trust Fund over the needs of the claimant.  This is

error.  Therefore, I must respectfully dissent from the

majority opinion.

_______________________________
                        PHILIP A. HOOD, Commissioner


