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OPINION FILED DECEMBER 9, 2011

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed July 11, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on May 5, 2009, at which time
the claimant sustained a compensable
injury at a compensation rate of
$550.00/$413.00.  Medical expenses,
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temporary total disability benefits, and
a 20% rating to the right hip have been
accepted.  The claimant returned to work
at a greater hourly rate but with less
overtime pay.  Some medical expenses
have been paid by the claimant’s group
carrier, Blue Cross Blue Shield.

2. The respondents are liable for yearly
check-ups with Dr. Newbern and
antibiotics for dental work based on the
compensable hip injury.

3. The claimant has proven, by a
preponderance of the evidence, that he
developed ED as a compensable
consequence of his hip injury based on
the opinions of Dr. Jacks and Dr.
Newbern.

4. The respondents are liable for Dr.
Jacks’ treatment and medications.

5. All medical expenses are to be paid
within thirty days of receipt pursuant
to Rule 30.

6. Based on the claimant’s age, education,
work experience and decreased wages, I
find he is entitled to wage-loss in the
amount of 30% in addition to the 20%
rating for a total of 50%.

7. This claim has been controverted and the
claimant’s counsel is entitled to the
maximum attorney’s fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission
decisions of Coleman v. Holiday Inn,
(November 21, 1990)(D708577), and
Chamness v. Superior Industries, (March
5, 1992)(E019760), the claimant’s
portion of the controverted attorney’s
fee is to be withheld from, and paid out
of, indemnity benefits, and remitted by
the respondent, directly to the
claimant’s attorney.
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As a reminder, Ark. Code Ann. §11-9-715
was amended by Act 1281 of 2001,
limiting attorney’s fees on medical
benefits and services for injuries after
July 1, 2001.

8. If they have not already done so, the
respondents are directed to pay the
court reporter, Linda Parker’s, fees and
expenses within thirty days of receipt
of the bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 11, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law
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Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the claimant proved by a
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preponderance of the evidence that he was entitled to a

30% loss in wage-earning capacity in addition to his

permanent anatomical impairment rating and a finding

that the claimant had proven by a preponderance of the

evidence that he had developed erectile dysfunction as a

compensable consequence of his hip injury.  Based upon

my de novo review of the record, I find that claimant

has failed to meet his burden of proof.  

The claimant was employed by the respondent

employer in maintenance.  On May 5, 2009, the claimant

fell ten feet, injuring his right hip.  The claimant

ultimately underwent a hip replacement by Dr. Newbern on

March 8, 2010.  The claimant was off work for six weeks

before returning to work for the respondent employer. 

At this time, the claimant is requesting wage loss

disability benefits in addition to the 20% permanent

anatomical impairment rating that Dr. Newbern assessed

the claimant with after his hip replacement surgery.  He

has also been diagnosed with erectile dysfunction and

requests benefits associated with treatment. 

The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood. Henson v. General Elec., 99 Ark.

App. 129, 257 S.W.3d 908 (2007). The Commission is

charged with the duty of determining disability based
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upon a consideration of medical evidence and  other

matters affecting wage loss, such as the claimant’s age,

education and work experience. Eckhardt v. Willis Shaw

Exp., Inc., 62, Ark. App 224, 970 S.W.2d 316 (1998).

Other matters to be considered are motivation, post-

injury income, credibility, demeanor, and a multitude of

other factors. Henson, Supra. The Commission may use its

own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the

evidence to determine wage-loss disability. Oller v.

Champion Parts Rebuilders, Inc., 5 Ark. App. 307, 635

S.W.2d 276 (1982).

The evidence demonstrates that the claimant

has a twelfth-grade education and has done maintenance

work for the respondent employer for a number of years. 

His ususal schedule was seven days on, two days off,

seven days on, two days off, seven days on, three days

off.  The claimant made $106,000 in 2008 because he was

working a lot of overtime.  The claimant is now making

$30.15 per hour, which is a higher hourly rate of pay

than he was being paid at the time of his injury.  The

claimant also gets time and a half for overtime.  After

his hip replacement surgery, Dr. Newbern returned the

claimant to work without any restrictions.  
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Dr. Newbern, in a report dated May 20, 2010,

indicated that the claimant told him he was ready to go

back to his regular job.  It is obvious from Dr.

Newbern's report that he knew about the claimant's job

description.  Dr. Newbern stated:

... his job does require climbing up
and down significant numbers of
floors in the large paper plant, and
also getting into lots of awkward
strange positions and contortions in
order to do his job maintaining the
machinery. 

 
The claimant acknowledged during his testimony

that he and Dr. Newbern went over the report, and that

Dr. Newbern was aware of his job on the back shift. 

When Dr. Newbern was questioned whether or not the

claimant could return to work, the following is

enlightening:

Q The bottom line, if you didn't
think it was safe for him to return
to work without restrictions, you
wouldn't have allowed it.

A That's right.

The claimant went on to state that he has now

been put into the heister shop, which is an easier job. 

In fact, the claimant was being trained for that

supervisor job in the heister shop.  The claimant was

then asked about the fact that Mr. Bennett, the current
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supervisor, works a great deal of overtime.  When asked

about overtime, the claimant testified as follows:

A Mr. Bennett works every
weekend.  I'm not going to live at a
job.  I have got to see my family
some time, but he works every
weekend.

Q O.K., well, lets - before you
got hurt, you weren't working every
weekend were you?

A I never worked an off day
unless they scheduled me to work.

Q O.K., well, that's a personal
choice, isn't it, that you were
going to go home and see your family
as opposed to working overtime?

A I guess you would call it
personal, but I wouldn't have a
family if I didn't go home.

Q I understand that, and I'm not
quarreling with you about that, but
that overtime would be available to
you in the heister shop, would it
not?

A Sometimes.

Q Well, is it not available to
Mr. Bennett right now?

A Yes, sometimes.  Sometimes you
don't get the work.

He also testified that the records reflected

that at the time of the injury, he was working 15 hours

of overtime per week.  He is now working around 6.6

hours of overtime per week.  He said that the heister

shop has a flatter surface. He testified that he
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received a titanium hip, and he was not worried about

breaking it.

In this case, the claimant is earning a higher

hourly rate, $30.15 per hour, than he was before he was

injured.  The only variable in this matter is overtime

because it is based on the needs of the respondent

employer.  In fact, overtime is never a constant thing

as far as the amount of work.  Basically, the claimant

has testified that he was working seven days on, two

days off, seven days on, two days off, seven days on,

three days off.  Further, his supervisor, Tracy McKoin

was called as a witness.  Mr. McKoin is over the

maintenance department.  He explained that the back

shift, which is what the claimant was doing at the time

of injury, is simply shift work.  He explained that the

schedule for that shift is Tuesday through Tuesday,

which means that the claimant would be working a

weekend.  The next week, he would work Thursday through

Wednesday, which also requires them to work over the

weekend.  The following week, he would work Saturday to

Friday, which would again involve weekends.  It is of

note that the claimant testified that he did not want to

work as much overtime as Mr. Bennett in the heister shop

and that he did not want to work weekends, and that this

was a personal choice of his as far as overtime.  He
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admitted that overtime was available to him in the

heister shop.  However, it appears that prior to his

injury, the claimant was working most weekends.  

Mr. McKoin testified that overtime is

available by working during the day or during weekends

in the heister shop.  He also stated that overtime is

voluntary.  He testified that the claimant would be

taking over Mr. Bennett's job as the maintenance

supervisor when he retired, and that overtime would be

available to the claimant.  He additionally stated that

doing work in the heister shop is on a flat surface. 

The only thing that the claimant would have to do

outside the heister shop is working on machines where he

is needed.  However, being called to work on machines

outside of the shop is actually the job that the

claimant has at this time, and is able to do the job and

work 6.6 hours of overtime.

The case of  Cook v. Aluminum Company of

America, 30 Ark. App. 16, 811 S.W.2d 329 (1991), is

analogous to this case.  In Cook, the claimant fell and

had a compression fracture.  The doctor in Cook said

that the claimant would have permanent restrictions of

heavy lifting and twisting, and would continue to have

pain.  The claimant was returned to work at the same

hourly rate.  However, he was making less than he was
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making at the time of his injury because he did not work

as much overtime.  In that case, the Full Commission

determined that the claimant was not entitled to any

wage loss disability, and the Commission's decision was

affirmed by the Court of Appeals.

In Estes v. Cedar Chemical, 54 Ark. App. 311,

925 S.W.2d 444 (1996), the claimant once again contended

that he had a loss of income due to the fact that he was

unable to work overtime.  He returned to work, but was

getting little or no overtime.  In that case, the Full

Commission determined that the claimant had been offered

the same job with the same wages, and under A.C.A. § 11-

9-522(b), there was no wage loss disability despite the

fact that he was earning less at the time of the injury.

It is apparent that the claimant was working a

lot of overtime before he was injured.  The claimant is

now working an easier job in the heister shop and has

been getting a higher rate of pay.  The claimant is now

working Monday through Friday.  The claimant’s schedule

prior to his injury showed that he was working virtually

every weekend in 2008.  In my opinion, it is the

claimant’s personal choice not to work weekends, and

this does not equate to wage loss disability benefits. 

The claimant transferred to an easier job with a higher

rate of pay, and eventually, he will be given the
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supervisor position in that department.  Dr. Newbern,

the doctor who treated the claimant, did not give him

any restrictions, merely advised that the claimant was

to use common sense and be careful.  Dr. Newbern stated

that the claimant was doing well and was not taking much

in the way of pain medication, and as noted previously,

he would not have returned the claimant to work without

any restrictions if it were not safe to do so.  When I

consider this case in light of the findings in Cook and

Estes cases, the testimony of Mr. McKoin, the work

release by Dr. Newbern and the claimant’s testimony, I

cannot find that the claimant has proven by a

preponderance of the evidence that he has sustained a

30% loss in wage earning capacity.  The claimant is

making a higher hourly wage than he was before he was

injured and although he is not working as much overtime,

it was a personal decision of the claimant to transfer

to the heister shop and work Monday through Friday and

not the shift that he was working prior to his injury. 

Accordingly, I must dissent from the majority's award of

wage loss disability benefits.

With regard to the claimant’s erectile

dysfunction, I cannot find that the claimant has proven

by a preponderance of the evidence that his sexual

dysfunction is a compensable consequence of his
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compensable injury.  The evidence demonstrates that the

claimant had problems with erectile dysfunction in the

past and had gotten Viagra from his doctor.  The

evidence shows that the claimant acknowledged these

previous problems.  The claimant had seen Dr. Dedmon

when he was 49 years old and was diagnosed with sexual

dysfunction.  The claimant did not tell Dr. Jacks about

Dr. Dedmon's prior treatment and he admitted that the

complaints were essentially the same.  Initially, Dr.

Jacks thought that the claimant’s problems were

secondary to scar tissue, but later on, he indicated

that there were some neurological problem and it was not

due to the surgery.  No diagnostic testing was performed

to determine the cause of the problem.  Dr. Jacks noted

that the claimant’s penile index was normal.  In my

opinion, it is speculation and conjecture to conclude

that the claimant’s erectile dysfunction is related to

his compensable injury.  Conjecture and speculation,

even if plausible, cannot take the place of proof. Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812

S.W.2d 692 (1991); Dena Constr. Co., et al v. Herndon,

264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist

Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

As such, I must respectfully dissent from the 
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majority’s award of benefits. 

_______________________________
KAREN H. McKINNEY, Commissioner


