BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO.  F907562

MARSHA MONTGOVERY,

EMPLOYEE CLAI MANT
ARKANSAS HI GHWAY & TRANSPORTATI ON

DEPARTMENT,

EMPLOYER RESPONDENT NO. 1

PUBLI C EMPLOYEE CLAI Ms DI VI SI ON,
| NSURANCE CARRI ER RESPONDENT NO. 1

DEATH & PERVMANENT TOTAL DI SABI LI TY
TRUST FUND RESPONDENT NO. 2

OPI NI ON FI LED AUGUST 11, 2011

Upon review before the FULL COUM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE PHI LLI P VELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents No. 1 represented by the HONORABLE W LLI AM L.
WHARTON, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRI STY L.
KING Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed April 13, 2011. The adm nistrative |aw judge
found that the claimant proved she was permanently totally

di sabled. After reviewing the entire record de novo, the
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Ful | Comm ssion reverses the adm nistrative | aw judge’s
finding that the clainmant proved she was permanentl|ly and
totally disabled. The Full Conm ssion finds that the

cl ai mant proved she was entitled to wage-loss disability in
t he anount of 25%

. H STORY

Mar sha Mont gonery, now age 61, testified that she was a
hi gh school graduate. M. Mntgonery testified that she had
been enpl oyed on a farmfor nost of her |ife, which
enpl oyment primarily involved driving a tractor with no
heavy lifting. The claimant al so drove a tractor for a |and
| eveling service, and she had worked at a small restaurant.
The claimant testified that she becane a driver for the
respondent - enpl oyer in Cctober 2002. The claimant testified
that she drove a nower for the respondents for about two
years and then was pronoted to chem cal sprayer. The
claimant’s work as a chem cal sprayer involved driving,
| oadi ng trucks, and carrying equi pnent.

The parties stipulated that the claimant sustained a
conpensabl e injury on July 27, 2009. The claimant testified
t hat her neck popped while she was lifting jugs. Deborah
Ml es, ANP saw the claimant on July 29, 2009 and not ed,
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“Presents with one week history of increasing neck pain, has
been lifting heavy bottles at work, no paresthesias to upper
extremties, no falls. Needs refills on neds.” Deborah

M| es assessed “1. Neck pain. 2. Spasm of nuscle.”

An MRl of the claimant’s cervical spine was done on
August 7, 2009, with the follow ng opinion: “Non-discogenic
and di scogeni c degenerative change of the cervical spine
primarily involving C5-6 and C/6-7 |evels.”

Dr. Aaron Thonpson noted on August 27, 2009, “The
tentative return to work date for Ms. Montgonery is
09/ 21/09. The reason this is a ‘tentative’ date is because
the patient has an appointnment with Dr. Ricca, neurosurgeon
on 09/14/09. Utimtely, after examning the patient, it
will be up to Dr. Ricca when the patient will be able to
return to work.”

Dr. Gegory F. Ricca perforned surgery on Cctober 27,
2009: “1. Conplete anterior diskectonmy at C6-7 with
deconpression of the spinal cord and nerve roots. 2.
Anterior interbody fusion C6-7 with tricortical structural
allografts. 3. Anterior instrunentation with Sea Spi ne
anterior plate and screws.” The pre- and post-operative

di agnosi s was “Herni ated nucl eus pul posus (HNP) with
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spondyl osis cervical C6-7.” Dr. Ricca noted on Decenber 10,
2009, “She no | onger has UE pain, nunbness or tingling....A
Doing well followi ng ACDF C6-7 with SeaSpine anterior plate
on 10/27/09.”

Dr. Bobby A, Thonpson saw t he cl ai mant on January 21
2010: “60 year old female presents with c/o pain continues
to have neck pain. Recently has filed for disability
t hrough the highway dept. She finally underwent surgery on
her neck on 10/27/09. Pt clainms she had fusion of C4/5/6.
Since then she has been off work and continues to have pain
in her neck....” Dr. Thonpson assessed “1. Degenerative
di sc disease....Advised her to f/u with Dr. Ricca since she
has not recovered as expected fromher surgery. WII fill
out disability papers to the best of ny ability based on
pt’'s hx and physical findings.”

The claimant followed up with Dr. R cca on January 25,
2010: “Ms. Montgonery drives a dunp truck and she does not
believe that she can return to work. ‘It’s in and out of it
constantly all day.” She has to hold a 10 pound appli cator
out the wi ndow of a vehicle and spray. She also drives a
tractor to nmow....Ms. Montgonery does not appear to be in

pai n....She has prom nent spasns of her trapezius nuscles
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bilaterally....l recormend an external bone growth
stimulator.”

Dr. Aaron Thonpson stated in part on January 27, 2010,
“Ms. Montgomery continues to have subjective pain after her
surgery....l would say at this tinme that she is not going to
be able to return to her regular job duties and | would
anticipate probably at |east three nonths nore tine for
recovery. There is a good chance that she may have
per manent disability fromthis and nmay not be able to return
to her normal job functions.”

The claimant followed up with Dr. Ricca on March 22,
2010: “Ms. Montgomery has officially retired. She said that
she cannot do her job because of her neck. She used to do
heavy manual | abor at the highway departnent. *‘The job I
had was way too physical.’” ... | recomend that she continue
usi ng the external bone growth stinulator.”

The claimant followed up with Dr. Ricca on May 24,

2010: “Ms. Montgonery does not appear to be in pain today.
She noves about the office normally and if she did not tel
me that she hurt, | would have thought she was wi thout pain.
Neck has no spasns....It appears that there [are]

nonanat om ¢ factors causing sonme of Ms. Montgonery’s
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synptons. ... \Wen | asked about work Ms. Montgonery said that

she is not working. ‘I asked to be let go. They have no
mercy and you work like a dog out there. | put in 7 and a
hal f years. | can't do it.’”

Dr. Ricca stated on June 4, 2010: “Based on the
information | have, | believe that Ms. Montgonery can worKk.
| have not been able to identify an organic reason for her
conplaints of neck pain. | also have not found any
abnornmalities within ny expertise that should prevent her
fromworking. | amstill getting some tests because of her
reports of significant synptons.”

Dr. Ricca saw the claimant on June 16, 2010:

Conmpl ai nts of neck pain. D mnished ROM of her
neck with bilateral distal UE weakness. These
appear to be functional. Solid fusion at C5-6.
Essentially negative EMJ NCV of both upper
extremties. | cannot find a significant
structural cause within to account for M.

Mont gonery’ s synptons....|l told Ms. Montgonery
that | cannot find anything to account for her
synptons. | told her that it is OK for her to
resunme taking Dolobid. | nentioned that she m ght
want to see a rheumatol ogist. She said that she
cannot tolerate injections in her neck. | told
her to sonetines rheumatol ogi sts use injections
and sonetines they just use oral nedications...

If Ms. Montgonery were to need an opinion as to
what she can and cannot do, | would recomrend an
FCE. | told her that she can do what she is
confortabl e doing. She asked if she could ride a
notorcycle and | told her yes. | recomrend she
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i ncrease her activity as tolerated. She said:
“Hot dog. That’s what I’mgoing to do. |’'mjust
not going to lift.” She also said: “I can’t go
wi t hout the muscle relaxer and that mld pain pil
that | amon. Don't think I’ma phoney, because
" mnot.”

The parties stipulated that the claimant “reached the
end of her healing period and maxi nrum nedi cal inprovenment on
June 16, 2010.”

Dr. Ricca signed a Form AR-3, Physician’s Report on
August 16, 2010, indicating that he had rel eased the
claimant fromtreatnent on June 16, 2010. Dr. Ricca did not
assign any work restrictions and wote that the clai mant
“Needs an FCE.” Dr. Ricca assigned the claimnt a 10%
permanent inpairnent rating. The parties stipulated that
t he respondents accepted a 10% whol e-body i npai rnment.

A Functional Capacity Eval uati on was done on Septenber
17, 2010:

Ms. Marsha Montgonmery is referred to Functi onal
Testing Centers, Inc. for the purpose of

under goi ng a conprehensive functional capacity
eval uation to determ ne her current functional
status. Ms. Montgonery is referred with

conpl aints of on-going pain in her neck which she
attributed to injuries she sustained while

enpl oyed by the Arkansas Hi ghway Departnent....
The results of this evaluation indicate that M.
Mont gonmery gave an unreliable effort, with 30 of

48 consi stency neasures within expected limts.
Anal ysis of the data collected during M.
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Mont gonmery’ s eval uation indicates that she did not
put forth consistent effort during her

eval uation....

Ms. Montgonery denonstrated functional limtations
during her evaluation in the area of materi al

handl ing as she exhibited the ability to perform
an Cccasional bi-manual lift of up to 5 I bs. M.
Mont gonmery did not denonstrate the ability to
performthe following activities: kneeling,
crouching, reach with a 5 Ib. weight in either UE
or carry any anount of weight....

Ms. Mont gonery conpl eted functional testing on
this date with unreliable results.

Overall, Ms. Montgonmery denonstrated the ability
to performwork at |east in the Sedentary
classification of work as defined by the US Dept.
of Labor’s guidelines.
A pre-hearing order was filed on Novenber 1, 2010. The
cl ai mant contended that she was permanently and totally
di sabled as a result of her conpensable injury. The
respondents contended that the clainmnt could not prove she
was permanently totally disabled, and contended that the
cl ai mant coul d not prove she was entitled to a percentage of
wage-1 oss disability over and above the claimnt’s
percentage of anatomcal inpairnment. The parties agreed to
litigate the issues of “permanent total disability/wage |oss
benefits and controverted attorney fees.”

A hearing was held on February 18, 2011. The cl ai mant

descri bed her physical condition: “I still have screan ng
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hot pains in the back of ny neck....M neck is like a bal
of fire burning in the back.” The claimant testified that

she had difficulty swallowing and that she experienced

nunbness in her arns. The claimant testified, “I drop
stuff. | can’t Iift anything. | can’t nmop. | can’'t take a
bat h because | can’t get out of the bathtub....l can’t do
anything to stretch my arns.” The claimant testified that

she took Percocet for pain, Soma as a nuscle rel axer, and
Xanax for nuscle spasns caused by surgery. The cl ai mant
i ntroduced into the record a purported |list of approximtely
38 potential enployers, for which the claimant testified she
had applied for work.

An adm nistrative | aw judge filed an opinion on Apri
13, 2011. The adm nistrative | aw judge found that the
cl ai mant proved she was permanently totally disabled. The
respondents appeal to the Full Conm ssion.

1. ADJUDI CATI ON

The wage-loss factor is the extent to which a
conpensabl e injury has affected the claimant’s ability to
earn a livelihood. Cross v. Crawford County Mem. Hosp., 54
Ark. App. 130, 923 S.W2d 886 (1996). In considering clains

for permanent partial disability benefits in excess of the
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enpl oyee’ s percentage of permanent physical inpairnment, the
Comm ssion nmay take into account, in addition to the

per cent age of permanent physical inpairnment, such factors as
t he enpl oyee’ s age, education, work experience, and ot her
matters reasonably expected to affect her future earning
capacity. Ark. Code Ann. 811-9-522(b)(1)(Repl. 2002).

Ark. Code Ann. 811-9-519(e)(Repl. 2002) provides:

(1) “Permanent total disability” means inability,
because of conpensable injury or occupational

di sease, to earn any neani ngful wages in the sane
or other enploynent.

(2) The burden of proof shall be on the enpl oyee
to prove inability to earn any neani ngful wage in
t he sane or other enpl oynent.

An administrative law judge found in the present
matter, “5. Wen the claimant’s age, education, work
experience, and other matters reasonably expected to affect
her future earning capacity are consider (sic), the clai mant
has been rendered permanently totally disabled, and unabl e
because of the July 27, 2009, conpensable injury, to earn
any neani ngful wages in the same or other enploynent.”

The Full Comm ssion does not affirmthe adm nistrative
| aw judge’s finding that the claimant proved she was

permanently and totally disabled. The claimant is age 61

with only a high school education and an enpl oynment history
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of unskilled manual |abor. The parties stipulated that the
cl ai mant sustai ned a conpensable injury to her neck and
cervical spine on July 27, 2009. Dr. Thonpson noted in
August 2009, “it will be up to Dr. Ricca when the patient
will be able to return to work.” On COctober 27, 2009, Dr.
Ri cca performed a di skectony, fusion, and anterior
instrunentation at C6-7. Dr. Ricca noted in Decenber 2009
that the claimant was doing well follow ng surgery.

The record indicates that the clainmant voluntarily
resi gned her enploynent with the respondent-enpl oyer in
about January 2010. Dr. Ricca noted in March 2010 that the
claimant had “officially retired.” Dr. Ricca subsequently
not ed, though, that the claimant did not appear to be in
pain. Dr. R cca opined in June 2010, “Based on the
information | have, | believe that Ms. Montgonery can work.
| have not been able to identify an organic reason for her
conplaints of pain.” The parties stipulated that the
cl ai mant reached the end of her healing period and maxi mum
nmedi cal inprovenment on June 16, 2010. Dr. Ricca assigned
the claimant a 10% anatom cal inpairment rating, which the
respondents accepted and paid. The clainant gave an

unreliable effort during a Functional Capacity Eval uation
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(FCE) carried out on Septenber 17, 2010. The FCE indicated
that the claimnt could performat |east sedentary | abor.

The Full Comm ssion does not affirmthe adm nistrative
| aw judge’s finding that the claimant proved she was
permanently and totally disabled as a result of the
clai mant’ s conpensable injury. W recognize that the
claimant is an unskilled manual |aborer, age 61, with
chronic pain which the clainmant attributes to the
conpensabl e injury. Nevertheless, Dr. Ricca, the primary
treati ng physician, assigned the claimnt a 10% anat om cal
i mpai rment and opi ned that the claimant could return to
wor k. The evidence before the Conm ssion denonstrates that
the claimant is physically able to perform at | east
sedentary work. The Full Conm ssion does not find that the
cl ai mant’ s usage of nedi cations such as Percocet and Soma
are inpedinents to the claimant returning to at |east
sedentary enploynent. Nor did Dr. Ricca or any other
treating physician opine that the claimant was unable to
return to work because of prescription nedication.

Based on our de novo review of the entire record, the
Ful I Conm ssion does not affirmthe adm nistrative | aw

judge’s finding that the clai mant proved she was permanently
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and totally disabled. The claimant did not prove that she
was unabl e to earn any neani ngful wage in the sane or other
enpl oyment. Based on the claimnt’s age, education, work
experience, and 10% anatomi cal inpairnment, the Ful
Comm ssion finds that the clai mant proved she sustai ned
wage-1oss disability in the amount of 25% The cl ai nant
proved that the July 27, 2009 conpensable injury was the
maj or cause of her 10% anat om cal i npairnent and additi onal
25% wage-|1 oss disability. The claimant’s attorney is
entitled to fees for |egal services in accordance with Ark.
Code Ann. 811-9-715(Repl. 2002). For prevailing in part on
appeal to the Full Conmm ssion, the claimant’s attorney is
entitled to an additional fee of five hundred dollars
($500), pursuant to Ark. Code Ann. 811-9-715(b)(Repl. 2002).
T IS SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in part.
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CONCURRING AND DISSENTING OPINION

| must respectfully concur, in part, and dissent,

in part, fromthe majority opinion. After a de novo review

of the record, | specifically concur on the finding that the
claimant is entitled to 25% wage-1oss disability. However,
as | would award the clai mant permanent and total disability
benefits, | nust respectfully dissent fromthe majority’s
failure to award benefits above the finding of 25% wage-| oss
disability.

Permanent total disability is defined as
i nability, because of conpensable injury or occupational
di sease, to earn any neani ngful wages in the sane or other
enpl oynment. Ark. Code Ann. 811-519 (e)(1). The burden of
proof shall be on the enployee to prove inability to earn
any neani ngful wage in the same or other enploynent. Ark.
Code Ann. 811-519 (e)(2). The same factors considered when
anal yzi ng wage-|loss disability clainms are usually considered
when anal yzi ng permanent and total disability clains. See

Ark. Code Ann. 811-9-519 (c); Rutherford v. Md Delta

Community Services, Inc., 102 Ark. App. 317, 385 S. W 3d 248

(2008). Such factors include the worker's age, education,

wor k experience, nedical evidence and any other natters
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whi ch may reasonably be expected to affect the worker's
future earning power. Oher factors include notivation,
post-injury incone, credibility, demeanor, prior work

hi story and education. dass v. Edens, 233 Ark. 786, 346

S.W2d 685 (1961); Gty of Fayetteville v. Guess, 10 Ark.

App. 313, 663 S.W2d 946 (1984); Curry v. Franklin Electric,

32 Ark. App. 168, 798 S.W2d 130 (1990), 54 Ark. App. 130,
923 S.W2d 886 (1996).

Here, the claimant was 59 years old at the tinme of
the July 27, 2009 conpensable injury. The claimant is a
hi gh school graduate whose work history has consi sted of
heavy manual [ abor, to include operating heavy farm ng
equi pnent and | and-1 evel i ng equi pnrent. The cl ai mant
possessed a CDL and operated nower equipnent in the
di scharge of her enploynent duties with the H ghway
Departnent. The claimant was required to lift, walk, and
operate a spray apparatus as a routine part of her
enpl oynent duti es.

The cl ai mant has not worked since sustaining her
July 27, 2009 conpensable injury. The evidence of record
shows that the claimant remains synptonmati c since undergoi ng

t he extensive cervical surgical procedure perforned by Dr.
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Ri cca on Cctober 27, 2009. The cl ai mant has undergone

addi tional diagnostic testing to address her conpl aints of
significant neck pain and upper extremty tingling and
nunbness. The cl ai mant continues to take prescription

nmedi cations on a daily basis. She takes Percocet for pain,
Dol obid as an anti-inflanmmtory, Sona as a mnuscle rel axer,
and Xanax for nuscle spasm brought on by the surgery. The
claimant has difficulty sleeping, and during an average day
spends four to five hours lying down to take pressure off
her neck and shoul ders.

The claimant is not conputer literate.
Furthernore, even if she was capable of working on a
conputer, the claimant is unable to sit for a prol onged
period of tinme. The claimnt experiences tingling and
nunbness in the upper extremties, as well as occasional
nunbness in the digits of her hand. The claimnt al so has
di m nished grip strength in her upper extremties.

The cl ai mant does not possess any clerical skills,
nor does her work history include any sal es experience.

The evidence of record shows that the claimant is
unabl e, because of the July 27, 2009 conpensable injury, to

earn any meani ngful wages in the sanme or other enploynent.
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The claimant is unable to operate farm ng equi pnrent, | and-
| evel i ng equi pnent, or nowi ng equi prent. The cl ai mant has
sought enploynment within the sedentary job classification
wi t hout success. Based on the above, | find that the
cl ai mant has sustai ned her burden of proof by a
pr eponderance of the credible evidence that she has been
rendered permanently and totally disabl ed.

For the aforenentioned reasons, | mnust
respectfully concur, in part, and dissent, in part, fromthe

maj ority opinion.

PH LI P AL HOOD, Conmm ssi oner



