BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO F605510

SHEI LA M LTON, EMPLOYEE CLAI MANT
K- TOPS PLASTI C MANUFACTURI NG,
EMPLOYER RESPONDENT NO. 1
CHAMPI ON PROPERTY & CASUALTY
INS. CO, | NSURANCE CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

DEATH & PERVANENT DI SABI LI TY
TRUST FUND RESPONDENT NO. 3

OPI NI ON FI LED JUNE 1, 2011

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE STEVEN McNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE ANDY L.
CALDWELL, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVI D
SI MMONS, Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 represented by the HONORABLE CHRI STY L.
KING Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

OPI N ON AND ORDER

Respondent No. 1 appeals an administrative |aw
judge’s opinion filed January 5, 2011. The
adm ni strative |law judge found that the clai mant proved

she was permanently totally disabled. After review ng
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the entire record de novo, the Full Conm ssion reverses
the adm nistrative |aw judge’s finding that the clai mant
proved she was pernmanently totally disabled. The Ful
Comm ssion finds that the clai mant proved she sustai ned
wage-1oss disability in the amunt of 25%

. H STORY

Sheila Irene MIton, now age 50, testified that she
attended school through only the eighth grade but
subsequently obtained a GED. The claimant testified
that she was able to read, wite, and performsinple
math. The claimant testified that she had worked as a
cashi er for businesses such as Exxon. The cl ai mant
wor ked at a shoe factory for over 20 years, operating
machi nes and perform ng manual | abor.

The claimant testified that she sustained an injury
while working for Wal-Mart in approxi mately 2004: “1'd
stepped off a | adder and thought it was a dislocated
hi p, and nonths went by and, apparently, it wasn't ny
hip. They popped it back in and it was ny back[.]” Dr.
Harry Friedman perfornmed surgery on January 19, 2005:
“Partial hem | am nectony, L5-S1 on the left with renoval
of ruptured disk.” The pre- and post-operative

di agnosi s was “Herni ated nucl eus pul posus, L5-S1 on the
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left.” The claimant testified that Dr. Friedman “fixed
my back....it was instant relief.”

The claimant testified that she worked for Dol l ar
General in 2005. The claimant testified that she becane

enpl oyed with K-Tops Plastic Manufacturing, Inc. in

February 2006. The clainmant testified, “I was hired
there to - basically to run a drill....a drill hangs
fromthe wall. | have a box of screws right here, and |

have a bottom base of a - of a baby wal ker flipped
upside down and | take the little rollers that - that,
you know, that’s got four rollers onit and set it to
t he side.”

The parties have stipulated that the clai nmant
sust ai ned a conpensable injury on May 5, 2006. The
claimant testified on direct exam nation:

Q What happened to cause this injury right
here we’re here for?

A. They bring out these big huge cages ful

of what | call bottom bases of a baby

wal ker....I1’d say they're well over probably
three or four hundred pounds, but they have
prongs, you know, and they slid on that - the
concrete was real snooth, and they just I|ike
slid, you know, on the floors...

Q And then what happened when you were
sliding these cages?

A. One day, | don't knowif it got hung in a
crack or maybe trash under it, sonething, |
was pulling it and, when | did, it cone to an
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abrupt stop, and when it did, it just kind of
twisted[.]”

The claimant testified that she did not return to
work for the respondents after May 5, 2006. Dr. SamE
Murrell performed a left L5 hem | am notony and L5-S1
di scectony on Septenber 7, 2006. Dr. Murrell perforned
a left L5-S1 discectony with insertion of interbody
device on March 8, 2007. Dr. Murrell performed
addi tional surgery on May 1, 2007: “Right L4-5
hem | am notony revision with renoval of Capstone
i nt erbody device.”

The claimant followed up with Dr. Murrell on June
20, 2007:

She is now approxi mately 3 nonths from
under goi ng her L5-S1 deconpression and
fusion. She states that overall she is doing
better. She states that she has good days
and bad days, and that the sharp pain that
she had down her left |eg has resolved. She
states that when she was released to
restricted duties, that she was term nated by
her enpl oyer. ...

PLAN: | have told her, at this point, she is
maki ng good progress. | do think that we

coul d advance her to light-duty with no
lifting more than 20 Ib. Unfortunately, |

think that she will nost |ikely always have
restrictions given the nature of her synptons
and injury. | have told her that |I think she

Is essentially reaching maxi nrum nedi cal

i mprovenent and a (209 inpairnment rating is
assi gned based upon the AVA Guides to the
Eval uati on of Permanent |npairnment, Fourth
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Edition....She is given a renewal on her
prescription for Soma and Vi codin.

The parties have stipulated that the clai mant
reached maxi mum nedi cal inprovenent and the end of her
heal i ng period on June 20, 2007.

The record includes a “Wrk Conp” formfrom Dr.
Murrell’s office, signed by the clainmant, indicating
that the claimant could return to work on January 21,
2008, with the limtations, “Sedentary Work: Lifting 10
pounds nmaxi nrum and occasionally wal k, stand, lift and/or
carry light tools and files. Although a sedentary job
is defined as one which involves sitting, jobs are
sedentary if occasional wal king and standing are
required and all other sedentary work criteria are net.”

The record indicates that Dr. Janes Franks began
treating the claimant on April 1, 2008 and assessed “1)
Chroni c back pain. 2) Anxiety. 3) Narcotic side
effects. 4) HIN.”

The parties deposed Dr. Murrell on June 16, 2008.
The claimant’s attorney questioned Dr. Mirrell:

Q At the time you |ast saw Ms. MIton, what
ki nd of physical limtations would you have

pl aced on her as far as lifting and bendi ng?
A | think it’s difficult to put an absolute

weight limt. She certainly conplained of
pain with activity. | think out of fairness
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to her, | would probably defer to sone sort
of functional capacity eval uation.

Counsel for Respondent No. 2 questioned Dr.

Murrell :

Q In ternms of the questions M. MNeely
asked you, have you placed any type of
restrictions on her in terns of what she can
or cannot do as far as enpl oynent?

A. (Consulting Records) The |last work status
formthat was conpl eted appears to have been
on January 21, 2008. At that point, she was
pl aced on sedentary restrictions; and | don’'t
t hi nk we have another - |I'’mnot sure she’s
been back in the office after that.

Q So you don’t know her current condition
in ternms of what she can and cannot do. As
you said, you would defer to an FCE for that?

A. Correct. | think that would be the nost
appropri at e.

Q But as of January the 21t of 2008, she
was restricted to sedentary. Wuld you
expect that to inprove over tine?

A | think it would be - it probably woul d
be good to proceed with an FCE to give a nore
obj ective basis of her physiologic paraneters
as she participates in activities.

Q You wouldn’t sit here today, for

i nstance, and say that she can’t work doing a
lifting job if it was a light-duty type
position?

A. Right. Sedentary work is essentially
lifting 10 pounds maxi num occasionally and
wal ki ng, standing and lifting or carrying
light tools. It even goes on to say,
“...although a sedentary job is defined as
one which involves sitting jobs, if
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occasi onal wal ki ng and standi ng are required
and all other sedentary criteria are met.”

Dr. Franks saw the claimant on June 17, 2008 and

noted, “Pt is a 47 yr old obese WF who presents to
di scuss her durogesic patches. Pt states that she has
been spending a lot of tine in the sun. Has been having
a |l ot of |ightheadedness, dizziness, indigestion, etc.
St ates she has passed out once or twice....” Dr. Franks
assessed “1) Chronic pain. 2) GERD. 3) Depression. 4)
HTN. 5) Hyperlipidema. 6) Cbesity.”

Dr. Franks reported on July 16, 2008:

Pt is a 47 yr old WF who presents with

di ffuse body pain. Pt involved in MVA on
July 12'".  WAs seen in the Wiite County ER on
July 13'". States she had X-rays from her
neck to her butt. States they also x-rayed
her right knee. States that she is having
di ffuse nuscl e aches and right knee pain.
Has t he knee wrapped. |s taking her

dur ogesi ¢ patches and using soma. States

t hat she had been a belted driver in the
acci dent.

Dr. Franks assessed “1) Diffuse mnmuscle pain/strain
2) chronic pain. 3) anxiety.”

A hearing was held before an adm nistrative | aw
judge on Cctober 31, 2008. The claimant testified that
she had not returned to work for the respondents or any
ot her enployer. The claimant testified that she was

physically unable to performactivities such as washi ng
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di shes, vacuum ng, and naki ng her bed. The cl ai mant
testified regardi ng her nedication, “They have nme on a
Fentanyl patch, a pain patch. They' ve got me on
Cynmbal ta for depression. They ve got ne on Xanax for ny
nerves and bl ood pressure nedi ci ne because ny bl ood
pressure is just off the charts....they stopped the
Lortabs and put nme on what they would call for chronic
pain and that is the Fentanyl which is a hundred tines
nore powerful than norphine. They just - you know, |
just put a patch on, and it rel eases the nedicine

t hrough t he day.”

An administrative law judge filed an opinion on
January 23, 2009. The adm nistrative |aw judge found,
anong ot her things, that the claimant had sustai ned
per manent anatom cal inpairnent in the anount of 20%
The Full Comm ssion affirmed and adopted the
adm nistrative |law judge' s decision as nodified. The
Ful | Comm ssion found that the clainmant proved she
sust ai ned permanent anatom cal inpairnment in the anount
of 12% The parties have stipulated that the clai mant
sust ai ned permanent anatom cal inpairnment in the anount
of 12%

The claimant followed up with Dr. Franks on June 5,

2009: “Pt is a 48 yr old W who presents for checkup and
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med refills. Pt states she wants sanples of diovan.
Her copay went up. Also wants Rx for prilosec. States
the copay for her prevacid went up. States the
dur ogesi ¢ patches are working well, but she is having
some break through pain. States she is trying to be
active during the summer. States she doesn’t want to go
up hi gher on the durogesic patches because she gets
I i ght headed and has side effects. Wants refill on her
ot her nedi cations.”
Dr. Franks’ assessnment on June 5, 2009 was “1)
GERD. 2) Chronic pain. 3) HIN. 4) (oesity.”
The claimant followed up with Dr. Franks on Cctober
27, 2009:
Pt is a 48 yr old WF who presents with |eft
shoul der pain. Pt states she fell the other
day. States it hurts. States it hurts to
the touch. Needs refills on nedications.
States that her ncr with (sic) not pay for
cynbal ta or diovan. Discussed swi tching her
to a different ARB that it wll cover or
going to an ACE inhibitor....Left arm has
tenderness in the biceps tendon.
Dr. Franks assessed “1) Left bicep tendonitis.
2) HIN. 3) Depression. 4) Chronic pain. 5) Anxiety.”
The parties deposed the clai mant on January 21,

2010. Counsel for Respondent No. 1 questioned the

cl ai mant :
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Q Are you currently under the influence of
any medi cation that woul d affect your ability
to understand and answer mny questions today?

A.  No.

Q What nedications are you currently
t aki ng?

A. | have Xanax, Diovan, Fentanyl, Cynbalta,
Soma, Percocet. That's it.

Q Have you had all those today?
A.  Yes.

Q | just want to make sure | understand.
Even though you’ ve taken those, your ability
to understand my questions and answer them
truthfully will not be affected?

A. No, it won't be affected....

Q What’s your understandi ng of what al
those nedications are for?

A.  For the back pain and to keep ne
confortable and -

Q Let’'s take them one by one and just tel
nme your understandi ng of what each of those
medi cations is for.

A. The Diovan is for ny blood pressure. The
Xanax is for nmy nerves. The Fentanyl pain
pat ches are for the chronic pain in ny | ower
back. The Percocet is for breakthrough pain.
The Cynbalta is for the depression. The Sona
hel ps with the nmuscle spasns that | have in
ny back and ny | eg.

Q Is that all you re taking right now?
A Yes....
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Q What’s your understandi ng of your current
restrictions, if any, and which doctor gave
themto you?

A. M surgeon, Dr. Murrell, told nme |
couldn’t Iift over 20 pounds...

Q Tell me what you do on a day-to-day basis
now. Gve ne a typical day.

A. | get up and take ny nedicine, try to
wal k a few bl ocks, go back and try to rel ax
the leg alittle bit. 1 mght go to the

store or spread a rug out in my doorway

and sit there and pick weeds around the edge
of ny wal kway, stuff like that. 1’11

go visit my nomand mnmy grandbabies. That’s
about it....

Q Is there anything el se you do on a day-
t o-day basi s?

A. Watch TV, go lay down. You know, | have

to lay flat of ny back. | have a problem
sitting for periods of tinme. | don't know
why. 1'I1 lay flat of ny back and put

pillows under ny feet and bring ny I egs up,
and that hel ps. The physical therapist told
me to do that.

Franks reported on February 22, 2010:

Ms. MIton is a patient in ny nedical
practice. She suffers from chronic |unbar
di sc di sease, anxiety and ot her nedical
problenms. She is presently on disability
because of her |unbar disc di sease and

previ ous surgeries. She has asked ne to
wite this letter because of the effects her
nmedi cati ons have on her. She presently

i s on durogesic patches, soma, xanax and
percocet. She states that these

medi cati ons cause her to be sedated with
blurred vision. M. MIlton states she is
unsteady on her feet and trips quite easily.
They al so nake her forgetful. States
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she cannot renmenber things at tines. She
states that because of this she is unable
to hold any type of enpl oynent.

The clainmant followed up with Dr. Franks on Apri

28, 2010:

Dr.

strain.

Pt is a 49 yr old WF who presents with

bi | ateral shoul der pain, left greater than
right. Pt fell 5 days ago. Was seen in the
ER earlier today. Had Xrays done.

Films not available. She was told she had
nmuscl e strain. Was sent hone. She

f/u now stating she thinks it is nore than
nmuscl e strain. States that it hurts to raise
her armnms, nove her arnms and turn her head.
Has been taki ng nedications at hone. Has

al so been using heat.

Franks’ diagnosis was “1) bilateral trapezius

2) HIN. 3) Qoesity.”

The clai mant saw Dr. Franks on June 9, 2010:

Dr.

Pt is a 49 yr old WF who presents wth

di ffuse pelvic, hip and back pain status post
MVA. Pt states that the pain is wirse than
her normal pain. States her pain pills are
not working. Was involved in MVA about 10
days ago. Wants nme to review the Xrays, etc
fromthe ER  The reports are in ny chart. |
reviewed themwi th her. They reveal ed

di ffuse degenerative disc disease throughout
her back and neck. Pelvic Xrays are

negati ve.

Franks di agnosed “1) Pelvic, hip, back pain.

2) DDD in back and neck. 3) HIN.”

A pre-hearing order was filed on August 23, 2010.

The cl ai mant cont ended, anong ot her things, that

“because of her conpensable injury she is permanently
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and totally disabled or entitled to wage |oss. C ai mant
alternatively argues that claimant had a preexisting
back condition that has conbined with this last injury
to bring about her disability.”

Respondent No. 1 contended, anong ot her things,
that the claimant was “not pernmanently and totally
di sabl ed and raises Second Injury Fund liability as to
any wage | o0ss.”

Respondent No. 2, Second Injury Fund, contended
that “the last injury is the cause of the claimnt’s
condition and there is no conbination.”

A hearing was held on Cctober 8, 2010. The
claimant testified that she suffered from constant back
pain and that she had difficulty standi ng and wal ki ng:
“I'f 1"’mup on ny feet very long, ny legs give away, and
even though in ny mnd they' re stepping like I'm

stepping, they're not. M left foot will tip and then

["11 fall over.” The claimant testified, “I’min the
bed flat on ny back all day long until | get up and get
sonething to eat....if I'"'mnot laying flat on nmy back on

the couch, I'mlaying flat on ny back on the bed. And
that’s seven hours a day.” The claimant described side
effects caused by the pain nedication: “Loss of nenory,

dizziness. | can’'t concentrate. Nausea, you know, sone
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days are better than others.” The claimant testified
that she was draw ng Social Security Disability benefits
in the amobunt of $592 nonthly.

An administrative |aw judge filed an opinion on
January 5, 2011. The adm nistrative |aw judge found,
anong ot her things, that the claimant proved she was
permanently totally disabled. The admi nistrative |aw
j udge found that Respondent No. 2, Second Injury Fund,
was not liable for the claimnt’s pernanent total
disability. Respondent No. 1 appeals to the Ful
Conmmi ssi on.

1. ADJUDI CATI ON

The wage-loss factor is the extent to which a
conpensabl e injury has affected the claimant’s ability
to earn a livelihood. Emerson Electric v. Gaston, 715
Ark. App. 232, 58 S.W3d 848 (2001). In considering
clainms for permanent partial disability benefits in
excess of the enpl oyee’s percentage of pernmanent
physi cal inpairnent, the Comr ssion may take into
account, in addition to the percentage of pernanent
physi cal inpairnment, such factors as the enployee’ s age,
education, work experience, and other matters reasonably
expected to affect her future earning capacity. Ark.

Code Ann. §11-9-522(b) (1) (Repl. 2002).
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An administrative |law judge found in the present
matter, “the evidence preponderates that the clai mant
has been rendered permanently and totally disabled
wi thin the purview of the Arkansas Wrkers’ Conpensation
Act.” The Full Comm ssion does not affirmthis finding.

Ark. Code Ann. 811-9-519(e)(Repl. 2002) provides:

(1) “Permanent total disability” neans
inability, because of conpensable injury or
occupational disease, to earn any neani ngfu
wages in the sane or other enploynent.

(2) The burden of proof shall be on the
enpl oyee to prove inability to earn any
meani ngf ul wage in the sane or other

enpl oynent .

In the present matter, the Full Comm ssion finds
that the claimnt did not prove she was permanently
totally disabl ed because of her conpensable injury. The
claimant is m ddl e-aged, age 50, and has a GED
certificate. The testified that she was able to read,
wite, and performsinple math. The clai mant worked at
a shoe factory for over 20 years. She has al so
performed clerical and cashier work for other enployers
as well as retail sales. The clainmant testified that
she sustained a work-related injury to her back during
her enploynment with Wal -Mart in 2004. The cl ai mant
underwent surgery at L5-S1 and testified that this

surgery “fixed ny back....it was instant relief.” The
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claimant testified that she did not suffer from
continued back problens follow ng the 2004 injury and
surgery.

The cl ai mant becane enpl oyed with the respondent -
enpl oyer in February 2006. The clainmant testified that
she felt a “twist” in her back at work for the
respondents on May 5, 2006, and the parties have
stipulated that the clai mant sustai ned a conpensabl e
injury on that date. Dr. Murrell reported on June 20,
2007 that the clainmant’s physical condition had inproved
and that the claimant’s left | eg pain had resolved. Dr.
Murrell stated, “1 do think that we coul d advance her to
light-duty with no lifting nore than 20 |b.
Unfortunately, | think that she will nost |ikely always
have restrictions given the nature of her synptons and
injury.” Dr. Murrell assigned a pernmanent anatom cal
I mpai rent rating and renewed the claimant’s
prescription “for Soma and Vicodin.” The parties have
stipulated that the claimant sustained permanent
anatom cal inpairnent in the anount of 12% The
clai mant signed a formon January 21, 2008 indicating
that she could return to work that date with the
following imtations: “Sedentary Work: Lifting 10

pounds maxi num and occasionally wal k, stand, lift and/or
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carry light tools and files. Although a sedentary job
is defined as one which involves sitting, jobs are
sedentary if occasional wal king and standing are
required and all other sedentary work criteria are net.”

At a deposition taken June 16, 2008, Dr. Muirrell
testified that he found it “difficult to put an absolute
weight limt” on the claimant’s ability to perform
restricted work. Dr. Murrell testified that the
cl ai mant had been placed on “sedentary restrictions,”
whi ch he defined as “essentially lifting 10 pounds
maxi num occasi onal |y and wal ki ng, standing and lifting
or carrying light tools.” Dr. Murrell did not opine
that the clai mant was physically unable to perform any
work within her restrictions or that the clai mant was
ot herwi se permanently totally disabled. Dr. Mirrell did
not subsequently revise his expert opinion that the
claimant was able to performrestricted work duties.

Dr. Franks saw the cl ai mant the next day, June 17,
2008. Dr. Franks did not state that the claimnt was
bed-ridden but instead noted that the claimnt “has been
spending a lot of tine in the sun.” The cl ai mant
testified on Cctober 31, 2008 that she had been
prescri bed Fentanyl, Cynbalta, and Xanax. The cl ai mant

was deposed on January 21, 2010 and testified that she
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was taking Diovan for high blood pressure, Xanax for her
nerves, Fentanyl for chronic | ower back pain, Percocet
for breakthrough pain, Cynbalta for depression, and Sonm
for nuscle spasns. The Full Commi ssion notes that only
one of these nedications, Soma, had been prescribed by
the claimant’s treating surgeon at the tine of maxi mum
medi cal inprovenent. The claimant was al so lucid during
her deposition and testified that none of these

nmedi cati ons had affected her ability to think clearly.
The claimant testified at hearing that she was
experiencing | oss of nenory, dizziness, and an inability
to concentrate. The claimant testified that she was
“flat on my back ... seven hours a day” on her couch or
in bed. There is no probative evidence of record
corroborating the claimant’s testinony that she is
physically required to remain supine for extended
periods up to seven hours daily.

The claimant did not prove that she was unable
because of her conpensable injury to earn any neani ngful
wages in the sane or other enploynent. The clai mant
therefore did not prove she was permanently totally
di sabl ed. Nor did the clainant prove that her reliance
on prescription narcotic nedication had rendered her

permanently totally disabled. The Full Conmm ssion
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recogni zes Dr. Franks’ correspondence on February 22,
2010 in which he stated in part, “She is presently on
di sability because of her |unbar disc di sease and
previ ous surgeries....She has asked nme to wite this
| etter because of the effects her nedications have on
her....She states that because of this she is unable to
hol d any type of enploynent.” The Conmm ssion has the
duty of wei ghing nedical evidence and, if the evidence
is conflicting, its resolution is a question of fact for
t he Conmi ssion. Green Bay Packaging v. Bartlett, 67
Ark. App. 332, 999 S.W2d 695 (1999). 1In the present
matter, the Full Comm ssion assigns mninmal weight to
Dr. Franks’ February 22, 2010 letter, based on the
claimant’s statement to him that the clainmant is unable
to hold any type of enploynent. W attach nore
significant evidentiary weight to the opinion of Dr.
Murrell that the claimant is able to performrestricted
wor k duti es.

The Full Comm ssion finds that the clai mant proved
she sustai ned wage-1oss disability in the amount of 25%
in addition to the claimant’s 12% per manent anat om cal
i mpairment. The record indicates that |ight duty with
t he respondents was not avail able follow ng Dr.

Murrell’s rel ease on June 20, 2007. Because of her
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conpensabl e injury, surgeries, and resulting anatom cal
impairment, the claimant is limted to restricted or
sedentary work. W note the claimant’s testinony that
she applied for several jobs follow ng her rel ease by
Dr. Murrell. The clainmant admtted at heari ng, however,
t hat she had not sought enpl oynent for over 18 nonths.
The record in the present matter indicates that the
claimant is not notivated to find appropriate gainful
enpl oyment within her pernmanent physical restrictions.
A claimant’s lack of interest in returning to work is an
i npedi ment to the Conmission’s full assessnent of the
claimant’ s wage-loss disability, and it is a factor we
can consider in determning that the claimant’s loss is
not as great as she states it to be. City of
Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W2d 946
(1984).

Based on our de novo review of the entire record
and in accordance with Ark. Code Ann. 811-9-
522(b) (1) (Repl. 2002), the Full Conm ssion finds that
the claimant proved by a preponderance of the evidence
t hat she sustai ned wage-loss disability in the anount of
25% W reverse the adm nistrative | aw judge' s finding
that the claimant proved she was permanently totally

di sabl ed. The claimant proved that the May 5, 2006
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conpensabl e injury was the nmjor cause of her 25% wage-
| oss disability. The Full Conm ssion finds that
Respondent No. 2, Second Injury Fund, is not liable for
any portion of the clainmant’s wage-1oss disability.
Even if the claimant had a prior disability or
i mpai rment before the May 5, 2006 conpensabl e injury,
t he evi dence does not denonstrate that the disability or
i mpai rment conbined with the recent conpensable injury
to produce the current disability status. See Mid-State
Constr. Co. v. Second Injury Fund, 295 Ark. 1, 746
S.W2d 539 (1988). W therefore affirmthe
adm nistrative law judge’ s finding that Respondent No. 2
is not |iable for benefits.

The claimant’s attorney is entitled to fees for
| egal services in accordance with Ark. Code Ann. 811-9-
715(a) (Repl . 2002). Respondent No. 1 contended at
hearing that the claimant did not sustain any wage-| oss
disability. For prevailing in part on Respondent No.
1's appeal of the admnistrative |aw judge's award, the
claimant’s attorney is entitled to an additional fee of
five hundred dollars ($500), pursuant to Ark. Code Ann.
811-9-715(b) (Repl. 2002). Respondent No. 1 shall be

solely liable for fees for |egal services.
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T 1S SO ORDERED.

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opinion. After a de novo review of the record, | find,
as did the Adm nistrative Law Judge, that the cl ai mant
is entitled to pernanent total disability benefits.
Ark. Code Ann. 811-9-519(e) provides:

(1) “Permanent total disability”

means inability, because of

conpensabl e injury or occupati onal

di sease, to earn any neani ngful

wages in the sane or other

enpl oynent .

(2) The burden of proof shall be on

t he enpl oyee to prove inability to

earn any meani ngful wage in the sane

or ot her enpl oynent.

Here, the cl aimant conpl eted the seventh grade
and | ater obtained her GED. The claimant has no additional

training or education. The claimant’s work history has
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consi sted of manual |abor and factory-type jobs. Al of
the claimant’s former enpl oynent entail ed physical |abor,
whet her working as a cashier at an Exxon Conveni ence Store,
whi ch invol ved unl oadi ng trucks and stocking supplies on

t he shelves, or working at Wal-Mart Stores and Dol | ar
CGeneral Stores, both of which involved bending, lifting,
and unl oadi ng trucks. The claimant worked in a factory
setting for over 20 years at Addi son Shoes.

The evidence reflects that the claimnt has
undergone at | east three operative procedures in connection
with the May 5, 2006 conpensable injury. The claimant is
prescri bed narcotic nedications which result in side
effects, to include being sedated, uncoordinated, and
unbal anced. Additional side effects of the claimant’s
prescription nmedications include a | ack of alertness and
forgetfulness. The claimant’s ability to drive is severely
limted due to back pain and nuscle spasns. The cl ai mant
is unable to sit for nore than two hours at a tinme, to walk
in excess of several blocks, and to lift in excess of 10
pounds on a regul ar basis or 20 pounds on an occasi onal
basis. The claimant is I[imted in the anount of tine she
can stand. The claimant’s efforts to achieve confort and
functionality revolve around sitting, standing, and | aying

down during the course of a day.



MIlton - F605510 24

Based on the evidence presented, particularly the
claimant’ s use of narcotic pain nedication, | find that the
claimant is unable to earn any neani ngful wages in the sane
or other enploynment and is entitled to permanent total

disability benefits. See Whitlatch v. Southland Land &

Devel opnent, 84 Ark. App. 399, 141 SSW 3d 916 (2004).

PH LI P AL HOOD, Conm ssi oner



