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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE J. LESLIE
EVITTS, III, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed July 28, 2010.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
September 30, 2009, and contained in a pre-
hearing order filed September 30, 2009, are
hereby accepted as fact.

2. The respondents have failed to prove by a
preponderance of the evidence that an
independent intervening cause was the source
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of the claimant’s requested additional medical
treatment.

3. The claimant has proven by a preponderance of
the evidence that he is entitled to additional
medical treatment in the form of surgical
intervention performed by Dr. Raben on October
23, 2009, and the resulting follow up
treatment.

4. The claimant has proven by a preponderance of
the evidence his entitlement to temporary
total disability benefits from August 19,
2009, to a date yet to be determined.

5. The claimant’s attorney is entitled to an
attorney’s fee in This matter is presently
before the Full Commission on commiserate with
the Arkansas Workers’ Compensation Law.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 28, 2010 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.



McIntosh - F801196 3

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority’s

opinion finding that the claimant proved by a



McIntosh - F801196 4

preponderance of the evidence that he was entitled to

additional medical treatment in the form of surgery

performed by Dr. Cyril Raben on October 23, 2009. Based

upon my de novo review of the record, I find that the

claimant has failed to meet his burden of proof. 

          The claimant sustained an admittedly

compensable injury on January 12, 2008. The injury

resulted in the claimant ultimately undergoing a

microdiscectomy at L5-S1 on April 29, 2009. The

claimant’s condition improved, and on June 16, 2009, Dr.

Raben directed the claimant to wear his utility belt and

bulletproof vest during physical therapy to prepare the

claimant to return to work as a deputy sheriff in

approximately six weeks. On July 7, 2009, the claimant

reported to his physical therapist that he was

experiencing no pain. 

          The claimant traveled to Hot Springs for a

family vacation the weekend of July 10, 2009. The

claimant began experiencing back pain during that

vacation and presented to Dr. Raben on Monday, July 13,

2009. Dr. Raben ordered an MRI and postponed the

claimant’s return to work. He also instructed the

claimant to participate only in home physical therapy.
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The claimant underwent an MRI on July 22, 2009, which

revealed a recurrent small disc protrusion at L5-S1. 

          On July 25, 2009, the claimant participated in

some recreational war games at Battle zone Tactical. The

claimant wore tactical gear weighing approximately 80

pounds and maneuvered through a wooded area. The

claimant started having severe pain and asked another

deputy to drive him home. That night, the claimant

presented to the emergency room at Washington Regional

Medical Center complaining of pain in the 9 out of 10

category with bilateral leg pain. The claimant received

narcotic pain medication by IV, and was discharged with

directions to follow up with Dr. Raben. 

          Dr. Raben treated the claimant with pain

medication over several months and the claimant

underwent a discogram on October 13, 2009, which

revealed a symptomatic L4-5 annular tear. Dr. Raben felt

surgery was necessary and the claimant at this time is

requesting that the respondent pay for that fusion

surgery which was performed on October 23, 2009. 

          Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.

2005) defines "compensable injury" as "[a]n accidental

injury causing internal or external physical harm to the

body ... arising out of and in the course of employment
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and which requires medical services or results in

disability or death. An injury is ‘accidental’ only if

it is caused by a specific incident and is identifiable

by time and place of occurrence." Wal-Mart Stores, Inc.

v. Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002).

The phrase "arising out of the employment refers to the

origin or cause of the accident," so the employee was

required to show that a causal connection existed

between the injury and his employment. Gerber Products

v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).

          In my opinion, the claimant cannot prove by a

preponderance of the evidence that he is entitled to the

additional medical treatment in the form of the fusion.

The evidence demonstrates that the claimant experienced

a flare-up the weekend he was in Hot Springs and

presented to Dr. Raben on the following Monday. Dr.

Raben indicated that the MRI revealed mild changes in

the L5-S1 disc, but he did not believe surgery was

warranted. Dr. Raben ordered the claimant to cease

anything but home physical therapy and noted that it

would extend the claimant’s off-work time. 

          It is apparent that the claimant sustained a

new injury on July 25, 2009. The claimant was

participating in some recreational war games which
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required him to carry gear that weighed approximately 80

pounds. The claimant eventually left the game because of

back pain. In my opinion, the maneuvers that the

claimant was undergoing during that recreational

activity violated Dr. Raben’s orders. Dr. Raben had

directed the claimant to begin wearing his utility belt

and bulletproof vest during physical therapy and these

weighed approximately 30 pounds. The tactical gear worn

by the claimant during the recreational war games

exceeded Dr. Raben’s restrictions in scope and weight.

The claimant wore a tactical vest, a rifle slung across

the vest, a pistol, ammunition magazines, a radio, a

camouflage uniform and boots. These weighed

approximately 80 pounds, more than twice as heavy as the

bulletproof vest and utility belt. Further, the claimant

was restricted to home exercises, but instead of staying

home, the claimant engaged in recreational activities

requiring more exertion than his work as a sheriff’s

deputy. In fact, when Dr. Raben was told that the

claimant’s activities were purely recreational, Dr.

Raben’s statements regarding the cause of the claimant’s

activities as being related to the initial January 12,

2008 injury changed. Dr. Raben referred to this injury

as a “new onset medical condition”, and could not relate
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the symptomatic L4-5 annular tear to the claimant’s

compensable January 12, 2008 injury at L5-S1. It is

clear from the medical evidence that the fusion surgery

was precipitated by the claimant’s activities on July

25, 2009, and there is no causal connection between the

L5-S1 compensable injury and the January 25, 2009 injury

that resulted in the claimant’s need for surgery.

Therefore, I must respectfully dissent from the

majority’s award of benefits.  

                                 
                      KAREN H. MCKINNEY, COMMISSIONER


