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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JAMES STANLEY,
JR., Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE MICHAEL
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondent No. 1 appeals an opinion and order

of the Administrative Law Judge filed July 12, 2011.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.

2. The employee-employer-insurance carrier
relationship existed on July 24, 2002,
when the claimant sustained a
compensable left shoulder and cervical
injury.

3. The claimant’s average weekly wage was
$950.00, which entitles him to
compensation rates of $425.00/$319.00.

4. The claimant reached maximum medical
improvement and the end of his healing
period on December 20, 2009.

5. Prior Opinions in this claim are res
judicata and the law of the case.

6. Respondents no. 1 will provide
information pertaining to the claimant’s
left shoulder impairment rating.

7. Respondents no. 1 have not paid an
impairment rating for the claimant’s
left shoulder injury.

8. This claim for additional benefits has
been controverted by respondents no. 1.

9. The claimant proved by a preponderance
of the credible evidence his entitlement
to temporary total disability
compensation from December 14, 2006,
until September 18, 2009.

10. The claimant proved by a preponderance
of the evidence that beginning on
December 21, 2009, he has been rendered
totally and permanently disabled as a
result of his compensable injury of July
24, 2002.

11. The claimant’s attorney is entitled to a
controverted attorney’s fee on all
indemnity benefits awarded herein, as a
result of respondents no. 1 having



Mayberry - F308269 3

controverted this claim for additional
benefits.

12. All issues not litigated herein are
reserved under the Arkansas Workers’
Compensation Act.

  

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 12, 2011,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed
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by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the  claimant was entitled to

temporary total disability benefits for the period

December 14, 2006 through September 18, 2009 and finding

that the claimant was permanently and totally disabled.  

Based upon my de novo review of the record, I find that

the claimant has failed to meet his burden of proof.  
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Permanent total disability means inability,

because of a compensable injury or an occupational

disease, to earn any meaningful wages in the same or

other employment. Ark. Code Ann. § 11-9-519(E)(1)(Repl.

2002).  The claimant has the burden of proving that he

was unable to earn meaningful wages. Ark. Code Ann. §

11-9-519(E)(2). Attendant factors relevant to whether a

claimant is unable to earn any meaningful wages include

medical evidence, age, education, experience and other

circumstances reasonably related to a claimant’s earning

power. Rutherford v. Mid-Delta Community Servs., Inc.

102 Ark. App. 317, 285 S.W.3d 248 (2008).

In my opinion, the claimant has failed to

prove by a preponderance of the evidence that he is

permanently and totally disabled.  The evidence

demonstrates that the claimant is a high school graduate

and has owned his own business.  He also had a used car

lot and was able to take care of all the business

associated with owning his own business.  The claimant

has also been a scrap metal dealer where he would buy

scrap metal and place it on his property then transport

it to various places.  The claimant operated these

business for approximately ten years.  The claimant is

67 years old and is on Social Security retirement. 
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The evidence demonstrates that within the last

year, the claimant was able to sell scrap metal from his

property.  He also has maintained a herd of 38 goats and

bought these animals to keep himself busy.  Therefore,

when I consider the fact that the claimant is a high

school graduate, has maintained his own business, and

all other factors affecting wage loss, I cannot find

that the claimant is permanently and totally disabled.  

With regard to the temporary total disability

awarded for the periods of December 14, 2006 until

September 18, 2009, these issues are res judicata.  Res

judicata applies where there has been a final

adjudication on the merits of an issue by a court of

competent jurisdiction on all matters litigated and

those matters necessarily within the issue which might

have been litigated.  See, Castleberry v. Elite Lamp

Company, 69 Ark. App. 359, 13 S.W.3d 211 (2000); Harvest

Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996);

Perry v. Leisure Lodges, Inc., 19 Ark. App. 143, 718

S.W.2d 114 (1986).  The doctrine of res judicata bars

the reopening of matters once judicially determined by

competent authority, unless there is evidence of change

following the previous order. Cariker v. Ozark

Opportunities, 65 Ark. App. 60, 987 S.W.2d 736 (1999);

Tuberville v. International Paper Co., 18 Ark. App. 210,
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711 S.W.2d 840 (1986); Gwin v. R. D. Hall Tank Co., 10

Ark. App. 12, 660 S.W.2d 947 (1983).  Res judicata

applies to decisions of the Workers’ Compensation

Commission if the merits of the issue have already been

subject to a full and fair hearing. Beliew v. Stuttgart

Rice Mill, 64 Ark. App. 334, 980 S.W.2d 270 (1998);

Perry, supra.  The rationale underlying the doctrine of

res judicata is to end litigation by preventing a party

who has had one fair trial of a question of fact from

again drawing it into controversy.  Cox v. Keahey, 84

Ark. App. 121, 133 S.W.3d 430 (2003); Mohawk Tire &

Rubber Co. v. Brider, 259 Ark. 728, 536 S.W.2d 126

(1976).  However, the doctrine does not bar issues which

were not decided and could not have been decided.  In

this regard, the Arkansas Supreme Court made the

following comments in Fawcett v. Rhyne, 187 Ark. 940, 63

S.W.2d 349 (1933), quoting Black on Judgements, Vol. 2,

617, p.950:

The doctrine of res judicata does
not rest upon the fact that a
particular proposition has been
affirmed and denied in the
pleadings, but upon the fact that it
has been fully and fairly
investigated and tried that the
parties have had an adequate
opportunity to say and prove all
that they can in relation to it,
that the minds or in the sense of
being the decisive question in the
case and the one actually litigated
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and determining the result - it is
not conclusively established by the
judgment therein, for the purposes
of a subsequent suit upon a
different cause of action, although
it may be expressly or tacitly
involved in the judgment.

The evidence demonstrates that the September

18, 2009 opinion of the Administrative Law Judge awarded

temporary total disability benefits from June 12, 2006

until December 13, 2006.  In the Administrative Law

Judge's Opinion dated February 26, 2010, the

Administrative Law Judge specifically stated that the

claimant was entitled to temporary total disability

benefits for his left shoulder from September 19, 2009

until December 20, 2009.  The Opinion also states that

the respondents have paid the indemnity benefits awarded

in the opinion of September 18, 2009, which was the

period previously stated.  In my opinion, res judicata

dictates that.  The issue of temporary total disability

was previously addressed.  This period of December 14,

2006 through September 18, 2009 was not litigated, but

it should have been litigated during those two prior

hearings, not at this hearing that the claimant had on

March 28, 2011.  Res judicata requires issues that

should have been litigated to be litigated.  Therefore,

the temporary total disability award should be reversed.
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As such, I must respectfully dissent from the majority’s

award of benefits.

_______________________________
KAREN H. McKINNEY, Commissioner


