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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed July 18, 2011.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the prehearing conference
conducted on January 26, 2011, and
contained in a pre-hearing order filed
April 19, 2011, are hereby accepted as
fact.

2. That the claimant has proven by a preponderance of
the evidence the existence of objective medical
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evidence regarding derangement in his cervical
spine.

3. The claimant has failed to prove by a
preponderance of the evidence that his alleged
work related cervical spine injury is compensable.

4. The claimant has failed to prove by a
preponderance of the evidence that he is entitled
to any benefits in this matter.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant’s

neck injury is indeed compensable, and I would award benefits

accordingly.

For the claimant to establish a compensable injury as a

result of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2002), must be established: (1) proof by

a preponderance of the evidence of an injury arising out of and

in the course of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external physical

harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),

establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.   Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The claimant testified that he injured his neck while

opening chicken coops on September 29, 2008.  The medical

evidence clearly shows that the claimant complained about his
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neck from the very beginning.  He was first seen by the company

nurse after he reported his injury to his supervisor, and she

rubbed liniment on his neck.  After seeing the nurse five or six

more times and receiving treatment for his neck, the claimant

went to see Dr. Ralph Maxwell on October 7, 2008.  It was noted

that he had pain in his neck and his left arm.  After

conservative treatment did not work, he was sent for x-rays,

which did not diagnose what was causing the claimant’s neck pain,

and it was noted, “MRI imaging of the cervical spine would be

more helpful.”  On October 30, 2008, the claimant was sent for a

cervical MRI, which clearly showed objective findings of an

injury.  The report stated, “There is some narrowing of the C5-C6

disc spaces.  There is also a large disc herniation at C5-C6 on

the left.” 

The claimant was then sent to Dr. Randall Hendricks.

Dr. Hendricks opined that the neck was not symptomatic, and the

herniation was not related to the work injury, despite the fact

that the claimant had complained since the date of the injury of

neck pain.  Instead, Dr. Hendricks focused on the left arm pain,

and opined that the claimant’s problems all stemmed from

“intermittent carpal tunnel syndrome.”  At this point, all

attention was shifted away from the claimant’s claim of a

specific incident neck injury, and instead focused on carpal

tunnel syndrome, which is, by definition in the Arkansas Workers’
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Compensation Act, a gradual onset injury.

An EMG/nerve conduction study was conducted on November

12, 2008, and confirmed that the claimant was suffering from left

carpal tunnel syndrome, which was moderately severe.  The

claimant was then seen by Dr. Marcus Heim on November 18, 2008,

and he opined that carpal tunnel surgery was required.  Dr. Heim

focused on the carpal tunnel issue rather than the neck problem.

On December 1, 2008, the claimant had left carpal

tunnel surgery.  After the surgery, the claimant’s hand was

better, and Dr. Heim released him on October 28, 2009, with a

permanent impairment rating of 3% to the whole person.  The

claimant testified that his hand was better, but got worse again. 

Ultimately, he was sent for another cervical MRI on September 15,

2010.  In that report, it is again clearly noted:

At C5-C6, annular disc bulge is significantly
increased to the left along with a broad-
based left paracentral disc protrusion and
osteophytic ridging cause mild to moderate
narrowing of the thecal sac on the left with
moderate-to-severe narrowing of the left C5-
C6 neural foramen without significant right
neuroforaminal narrowing.

Despite the clear objective findings of a large disc

herniation at C5-6, the Administrative Law Judge, affirmed and

adopted by the majority, based his opinion on that of Dr.

Hendricks, who, rather incredibly, opined that the large

herniated disc at C5-C6 was asymptomatic.  I afford Dr.
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Hendricks’ opinion, that all of the claimant’s problems come from

“intermittent carpal tunnel syndrome,” very little weight.  Dr.

Hendricks failed to consider that the claimant had been receiving

treatment for his neck since the on-the-job incident, and had

complained of neck pain on October 7, 2008.

In contrast Dr. Wonhong Min opined:

The MRI scan of the cervical spine shows a
left-sided disk herniation at C5-C6, which
causes pretty significant compression in the
exiting C6 nerve root.  The other disks
appear normal.  I told Mr. Martin that from
my standpoint, the MRI scan does show
significant findings, which do correlate with
his symptoms.  I have told him that given the
fairly acute nature of the herniation, I do
think that this is related to his work
injury, which occurred in October 2008.

Dr. Min also stated:

At this point in time, it is unclear whether
or not he will need surgery.  I think given
the fact that he has not improved
significantly despite conservative measures
thus far, it is more than likely that he will
need surgery and probably sooner rather than
later.  However, I would put him in to a
trial of epidural steroid injections at the
very least prior to considering surgical
intervention.

Dr. Min is quite clear about his belief that the

claimant’s cervical problems are related to the injury at work,

and that he does indeed need neck treatment.  The claimant did

not have any problems with his neck before the work accident, and

only began having pain in his neck after the specific incident
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injury at work.

As Dr. Min has correctly analyzed the C5-6 disc

herniation as an acute injury, which is consistent with the

claimant’s testimony of a specific incident injury, I must afford

his opinion more weight than that of Dr. Hendricks, who focuses

on an unrelated, gradual onset, carpal tunnel syndrome injury. 

As such, I find, based on the testimony of the claimant, Dr. Min

and the medical record, that the claimant has met all of the

elements of a compensable specific incident neck injury occurring

on September 29, 2008.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


