
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F209180

FRANCES J. MANN, EMPLOYEE CLAIMANT

RANDOLPH COUNTY MEDICAL CENTER, 
EMPLOYER                RESPONDENT NO. 1

ROYAL INDEMNITY COMPANY, 
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL 
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JUNE 7, 2011

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S. “RICK”
SPENCER, Attorney at Law, Mountain Home, Arkansas.

Respondents No. 1 represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the CHRISTY L. KING,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Reversed.  

OPINION AND ORDER

The respondent appeals a decision by the

Administrative Law Judge finding that the claimant proved by

a preponderance of the evidence that she was entitled to the

cervical surgery performed by Dr. Rebecca Barrett Tuck as

well as medical treatment provided by Dr. Andrew Jansen, Dr.

Yuanyuan Long, Dr. Raymond Greaser was reasonable and

necessary in connection with the claimant’s compensable
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injuries; awarding the claimant temporary total disability

benefits for the period April 10, 2008 through June 19,

2008; awarding 10% permanent anatomical impairment; and

finally finding that the claimant was permanently and

totally disabled. Based upon our de novo review of the

record, we find that the claimant has failed to meet her

burden of proof.

First and foremost, the claimant’s attorney, Rick

Spencer, on appeal has argued the constitutional issues that

he has repeatedly brought up in every single case that he

has had before the Commission the last 7 or 8 years. At the

hearing, when this issue was questioned by Judge Blood, Mr.

Spencer stated that he would drop the issue. Specifically,

the transcript states: 

In addition to that, Your Honor, we will
drop the constitutional issue and we’re
not going to make the issue burden you
further. We’ve already -- well, we just
feel like that’s not something we need
to bring up. 

Not only was this issue not pursued at the hearing

level, but it has previously been addressed by the Court of

Appeals in Long v. Wal-Mart, 98 Ark. App. 70, 250 S.W.3d 263

(2007); Rippe v Delbert Hooten Logging, 100 Ark. App. 227,

266 S.W.3d 217 (2007); Murphy v. Forsgren, 99 Ark. App. 223,
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258 S.W.3d 794 (2007). Mr. Spencer does not attempt to

distinguish ths case. Accordingly, for those reasons more

recently asserted by the Court in Sykes v. King Ready Mix,

Inc., 2011 Ark. App. 271, ___ S.W.3d ___ (2011, we decline

to address this issue.

The claimant was employed by the respondent

employer as a certified nursing assistant. On August 1,

2002, the claimant was involved in a motor vehicle accident.

The claimant was stopped and in the process of making a

left-hand turn when the vehicle behind her rear-ended her.

The claimant was transported by ambulance to the emergency

room of the respondent employer where she received medical

treatment under the care of the emergency room physician,

Dr. Francis L. Duke. The claimant was released from the

emergency room on August 1, 2002. She sought medical

treatment from her family physician, Dr. Andrew Jansen

starting on August 5, 2002. This case has been previously

addressed in an opinion dated July 16, 2004, regarding a

change of physician issue, and Dr. Jansen was designated the

claimant’s authorized treating physician. 

The issues currently before the Commission are the

cervical surgery that the claimant had performed by Dr.
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Rebecca Barrett Tuck and other medical treatment to the

claimant by her family physician, Dr. Jansen, as well as Dr.

Long and Dr. Raymond Greaser. The Administrative Law Judge

awarded temporary total disability benefits for the period

April 10, 2008 through June 19, 2008, and also found that

the claimant was permanently and totally disabled. Based

upon our de novo review of the record, we find that the

claimant has failed to meet her burden of proof on all

issues. Accordingly, the decision of the Administrative Law

Judge is hereby reversed. 

The medical records in this case are extensive.

After treating with Dr. Jansen in August of 2002, the

claimant was treated by Dr. Reginald Rutherford. The

claimant presented to Dr. Rutherford with complaints of neck

pain and headaches. Dr. Rutherford ordered an MRI of the

claimant’s cervical spine and brain and he recommended that

the claimant receive epidural steriod injections. The

claimant only had one of those injections performed. All the

diagnostic testing was normal and Dr. Rutherford opined that

her complaints were attributable to a whiplash injury with

soft tissue injury. On October 28, 2002, Dr. Rutherford

released the claimant to return to work with a lifting
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restriction of 25 pounds. The claimant was contacted by her

supervisor and was informed that there was a position

available for her. It is of note that the claimant did not

attempt to return to work. 

The claimant desired a second opinion after she

was released by Dr. Rutherford and she sought treatment from

Dr. Wayne Bruffett on January 6, 2003. Dr. Bruffett

recommended that the claimant see Dr. Bruce Safman to

evaluate non-surgical treatment options. The claimant

received treatment from Dr. Safman including medications,

injections and physical therapy. Dr. Safman increased the

claimant’s lifting restrictions from 25 to 30 pounds. Dr.

Safman released the claimant to full duty on March 28, 2003,

and on April 11, 2003, he opined that she had a 0% permanent

anatomical impairment rating. The claimant was released from

Dr. Safman’s care on April 11, 2003. It is of note that Dr.

Bruffett opined that he did not see a surgical problem and

that the claimant had degenerative disk disease. 

In September of 2004, the claimant underwent a

neuro-psych diagnostic evaluation performed by Dr. Smith.

Dr. Smith diagnosed the claimant with organic brain

dysfunction, cognitive dysfunctions, TBI secondary to a
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motor vehicle accident and chronic pain syndrome. 

From 2003 to 2008, Dr. Jansen, the claimant’s

family physician, continued to treat the claimant. Dr.

Jansen’s office note from July 14, 2004, notes that the

claimant continued to complain of headaches and that it was

possible that her development of hypertension exacerbated

the headaches. On March 19, 2008, Dr. Jansen’s X-ray

reported the following:

INTERPRETATION: The soft tissue
structures of the neck were
unremarkable. The cervical vertebrae are
in some satisfactorily alignment,
although there is some straightening of
the lower portion of the cervical spine
with loss of normal lordasis, suggesting
muscle spasm. There is narrowing of the
disk space between C4-C5, C-5-C6, and
C6-C7. I see o evidence of fracture of
dislocation. Odontoid process is
unremarkable.

Dr. Jansen referred the claimant to Dr. Yuanyuan

Long for evaluation. Dr. Long noted that the claimant

reported neck and shoulder pain that radiated to her right

arm and headaches. Dr. Long ordered a cervical MRI, and

performed a NCV/EMG study, which showed radiculopathy. Dr.

Long referred the claimant to Dr. Rebecca Barrett Tuck. 

On April 8, 2008, Dr. Long noted that the claimant

“developed some unusual sensations in the neck and the arm
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during a trip to Florida three or four months ago.” Dr. Long

also noted that the claimant had COPD, hypertension, and

arthritis. Dr. Tuck interpreted the claimant’s cervical MRI,

finding that it showed a large disk rupture at C6-C7 and

some spurring at C5-C6. Dr. Tuck performed an anterior

cervical discectomy and fusion at C6-C7 using allograft and

anterior plate. 

Following the claimant’s surgery, she continued to

receive treatment from Dr. Jansen, Dr. Long, and Dr. Tuck.

On June 19, 2008, Dr. Tuck reported that the claimant’s back

pain was most likely due to lumbar stenosis. 

On January 13, 2010, the claimant returned to Dr.

Tuck with the lumbar MRI results that Dr. Tuck had

requested. Dr. Tuck found that the MRI showed diffuse signal

change, slight buckling of the anterior cortex of L2,

confirming a compression fracture, multi-level disk bulging,

and arthritic changes in facet joints. Dr. Tuck also

concluded that the claimant did not need surgical

intervention and noted, 

I suspect most of her pain is related to
her fracture and will improve as time
passes. In addition, I think the
emotional blow she has recently suffered
exacerbates her pain.
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On March 25, 2010, Dr. Long referred the claimant

to Dr. Greaser, a pain management specialist. Three weeks

prior to the hearing, Dr. Greaser performed low back surgery

on the claimant. Currently, the claimant continues to

receive treatment from Dr. Greaser for her low back. 

The claimant testified at the hearing that she

currently takes Ultram and hydrocodone, which were both

prescribed by Dr. Jansen. She explained that her neck

condition gradually became worse over 6 or 7 years following

her work-related motor vehicle and she did not have any

other injury to her neck. She explained that in late August

of 2008, she fell while pushing a wheelchair up a ramp that

was loaded with flooring. She explained that she fell to the

ground backwards. The claimant sought treatment from Dr.

Holt the following Monday after that accident. He ordered an

X-ray and informed her that she did not have anything

broken. After the claimant saw Dr. Holt, she had an MRI,

which revealed that she had a back fracture and a ruptured

disk. Prior to the fall, the claimant was not receiving

active medical treatment for her back. 

The claimant offered the testimony of her

daughter, Barbara McFarlin, who testified that the claimant
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is not the same since she had the motor vehicle accident,

and that the claimant was unable to do the activities of

normal daily activities. She also testified that she thought

the claimant was depressed. McFarlin lives with the

claimant.

Ms. McFarlin described that on a typical day, the

claimant wakes up around 6:00 a.m. Thereafter, the claimant

lays in bed from approximately 10:30/11:00 a.m. to 4:00 p.m.

Usually, in the evenings, the claimant visits with her

grandchildren and often sits or takes a nap in a reclining

chair. Sometimes, the claimant helps Ms. McFarlin prepare

the evening meal.

With regard to the claimant’s condition after her

surgery, Ms. McFarlin testified that she believes that the

claimant’s condition is worse. Furthermore, based on her

personal observation of the claimant over the eight years

following the accident, Ms. McFarlin believed that the

claimant’s primary physical complaints are her back and

legs. Further, in Ms. McFarlin’s opinion, based on her

observations, eight or nine weeks following the motor

vehicle accident, the claimant needed surgery. 

Additionally, Ms. McFarlin believes that the
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claimant’s condition gradually declined. Although Dr. Tuck’s

medical records indicate that the claimant’s surgery was

successful, improving her pain by 95%, Ms. McFarlin believes

that the claimant’s neck still causes her pain. Furthermore,

Ms. McFarlin was unaware of any physical activities or

events that may have caused her neck pain to worsen. 

The respondents offered the deposition testimony

of Dr. Jansen. Dr. Jansen testified that most of the

information found in the claimant’s medical reports was

provided to him the claimant. Dr. Jansen testified that his

opinion, finding the claimant was disabled as a result of

the motor vehicle accident, was based on the claimant’s

subjective complaints. He explained that unless a patient is

obviously misleading or not reporting truthfully, he relies

on his or her subjective complaints. Also, Dr. Jansen

explained that his note, stating that the claimant’s

condition had not changed in the two years following the

work-related motor vehicle accident, was made solely from

information the claimant provided to him. Moreover, Dr.

Jansen explained that the physical findings showed that the

claimant’s condition was improving. He explained,

“Objectively, she was better, based on examination, but
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subjectively, she had the same complaints.”

Further, Dr. Jansen testified that he decided the

claimant’s work restrictions based on the information that

she provided to him. For example, Dr. Jansen’s opinion

finding that the claimant was restricted in pushing and

pulling activities was based on information that was

provided by the claimant; he did not perform any tests to

independently verify whether that information was correct.

When questioned whether Dr. Jansen based his opinion on any

objective tests, he explained that he referred the claimant

to additional physicians, although he had not seen the

reports from those physicians. Dr. Jansen stated that he

would modify his opinion regarding the claimant’s

disability, if he had seen the claimant’s MRI scan.

Specifically, he would have noted that the claimant had

degenerative changes in both the neck and back. When

questioned whether he would have filled out the Physician’s

and Surgeon’s Report relating to the claimant’s disability

differently if he had additional time, he stated:

It would have been helpful to have had
other information available to review
before the form was filled out. But
again, this was filled out just on the
basis of the information that I had
access to in the chart at the time of
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the, the date of the information, and
primarily from the patient’s report
rather than examination and other data. 

Dr. Jansen did perform a physical exam on the

claimant to check her neck and back; however, he explained

that he could have performed additional examinations to

verify her subjective complaints and determine her physical

abilities. 

Dr. Jansen explained that he relied on the

claimant’s subjective complaints of pain when he determined

that she was rendered permanently and totally disabled on

August 1, 2002. In light of that testimony, Dr. Jansen

testified that the claimant was able to walk between two to

four hours and stand between two to four hours. When

questioned why he opined that the claimant was totally and

permanently disabled if she had the ability to do light

work, Dr. Jansen explained that he has had difficulty with

the definition of total disability in the past. He explained

that he intended to designate the claimant with a disability

rating that accommodated her inability to sit or stand

continuously for an extended period of time. Further, he

explained that the claimant would be able to tolerate a job

that permitted her to work less than eight hours a day
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within her restrictions. 

Dr. Jansen did acknowledge that Dr. Rutherford

released the claimant to work with lifting restrictions of

twenty-five pounds and that Dr. Safman found tha the

claimant had a 0% disability on April 11, 2003. However, he

believed that the claimant had not fully recovered because

she continued to complain of symptoms on July 22, 2003.

After reviewing the reports of the other physicians, Dr.

Jansen believes that the reports corroborated the claimant’s

symptoms and subjective complaints of pain. He also stated

that those reports showed a mild disk bulge, which he

confirmed was a degenerative finding. Dr. Jansen testified

that his finding that the claimant was permanently and

totally disabled was based on her subjective complaints.

Specifically, he stated: 

The only basis that I could objectively
support a diagnosis of disability is
based primarily on the patient’s
symptoms that she reports there . . . in
the final analysis, she continues to
complain of symptoms and have symptoms,
and based on that, yes, she is disabled
or not able to work based on her
symptoms.

Dr. Jansen was asked whether he believed that the

major cause of the claimant’s present need for treatment and
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disability was related to the motor vehicle accident of

2002. His response was as follows:

I guess the thing that is uncertain in
my mind, and the thing that I would
struggle with in answering that question
is that the changes that I see on the
MRI scan here are probably chronic and
more than likely pre-existed the motor
vehicle accident. 

He continued to explain that, based on the

claimant’s presentation of symptoms after the motor vehicle

accident, he would assume that the accident aggravated or

produced symptoms based on the pre-existing condition.

Thereafter, Dr. Jansen was asked a second time whether he

believed the major need for the claimant’s treatment was the

motor vehicle accident he responded that based on the

chronology of events, the complaints occurred as a result of

the accident. Additionally, Dr. Jansen was asked “... even

if she had pre-existing problems, could [it] have been

[that] she never [would have] any symptoms but for the motor

vehicle accident? Dr. Jansen responded that he guessed it

was possible, but [l]ess likely probably.”

The first issue that must be addressed is the

issue of whether or not the claimant has proven by a

preponderance of the evidence that she is entitled to
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medical treatment rendered by Dr. Jansen, Dr. Long, Dr. Tuck

and Dr. Greaser. Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-508(a)(Supp.

2009). However, injured employees have the burden of proving

by a preponderance of the evidence that the medical

treatment is reasonably necessary for the treatment of the

compensable injury. Owens Plating Co. v. Graham, 102 Ark.

App. 299, 284 S.W.3d 537 (2008). What constitutes reasonable

and necessary treatment is a questions of fact for the

Commission. Id. Anaya v. Newberry’s 3N Mill, 102 Ark. App.

119, 282 S.W.3d 269 (2008). When assessing whether medical

treatment is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed

procedure and the condition it is sought to remedy. Deborah

Jones v. Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). Also,

the respondent is only responsible for medical services

which are causally related to the compensable injury.

Treatments to reduce or alleviate symptoms resulting from a

compensable injury, to maintain the level of healing

achieved, or to prevent further deterioration of the damage
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produced by the compensable injury are considered reasonable

medical services. Foster v. Kann Enterprises, 2009 Ark. App.

746    ,S.W.3d    (2009). Liability for additional medical

treatment may extend beyond the treatment healing period as

long as the treatment is geared toward management of the

compensable injury. Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).

Our review of the evidence demonstrates that the

claimant failed to prove that the additional medical

treatment provided by Dr. Jansen, Dr. Long, Dr. Barrett-

Tuck, and Dr. Greaser was reasonably necessary treatment for

her compensable cervical injury. Following the claimant’s

compensable injury of August 1, 2002, X-rays were taken of

the claimant’s cervical spine. The X-rays revealed that the

claimant’s vertebral bodies were of normal height and

alignment and confirmed that the claimant did not suffer a

fracture or dislocation. The X-rays showed that the claimant

had a normal cervical spine. When the claimant first

presented to Dr. Jansen on August 5, 2002, he acknowledged

that the X-rays of the claimant’s cervical spine were

normal. 

When the claimant presented to Dr. Rutherford on



Mann - F209180 17

August 26, 2002, he ordered an MRI of the claimant’s

cervical spine which revealed the following: 

1. Her cervical spine was normal;
 

2. She had uniform height of the
cervical vertebra and disks;

 
3. There was disk space and narrowing

and desiccation at C5-6; and

4. There was no evidence of fracture. 

Although the claimant’s first MRI indicated that

the claimant had a mild disk bulge at C5-C6, it showed no

evidence of disk herniation. The claimant’s first MRI

revealed that she had degenerative changes of a moderate

degree at the C5-C6 level. In light of the MRI findings, Dr.

Rutherford opined that the claimant’s degenerative condition

could have caused the claimant’s symptoms, or the motor

vehicle accident could have aggravated her degenerative

condition. After the claimant continued to complain of low

back pain, an additional MRI of the claimant’s low back was

performed. The second MRI revealed that the claimant had

disk degeneration from T11-T12 through L5-S1, with mild disk

bulges identified, but with no disk herniation. Thereafter,

another diagnostic test, an EMG/nerve conduction study, was

performed on the claimant. The EMG/nerve conduction study
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results were normal and attributed the claimant’s complaints

to whiplash or soft tissue injuries. 

On January 6, 2003, Dr. Bruffett had another

diagnostic test performed and in light of those results, Dr.

Bruffett determined that the claimant had degenerative disk

disease of the lumbar spine with  a lumbar strain. Dr.

Bruffett specifically noted, “I do not see a problem here of

surgical significance.” 

Following the diagnostic tests performed on the

claimant in 2002 and 2003, Dr. Jansen took additional X-rays

of the claimant’s spine on March 19, 2008. The 2008 X-rays

indicate that the claimant had degenerative disk disease of

the lower C-spine, some narrowing of the disk space between

C4-C5, C5-C6, C6-C7, and normal lordasis of the lower

cervical spine. 

Dr. Jansen referred the claimant to Dr. Long. When

the claimant presented to Dr. Long, he ordered a cervical

MRI and an NCV/EMG study. Thereafter, he referred the

claimant to Dr. Tuck. In April 2008, Dr. Long interpreted

the claimant’s cervical MRI, finding that she had a large

disk rupture at C6-C7 and some spurring at C5-C6. Dr. Long

also noted that the claimant had COPD, hypertension, and
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arthritis. At this point, Dr. Tuck performed a cervical

diskectomy and fusion on the claimant. 

Following the claimant’s surgery, she continued to

receive treatment from Dr. Jansen, Dr. Long, Dr. Tuck, and

Dr. Greaser. Additionally, sometime in August or September

2009, the claimant fell backward down a ramp with a load of

flooring on top of her. Immediately after the claimant fell,

she reported severe back pain. Following the claimant’s

fall, Dr. Tuck performed an additional MRI on the claimant,

finding that she had a compression fracture, multi-level

degenerative disk changes, multi-level disk bulging, and

arthritic changes of the facet joints. In light of the MRI

findings, Dr. Tuck concluded that the claimant did not need

surgical intervention and specifically noted that the

claimant’s condition would improve as time passed. Despite

Dr. Tuck’s recommendation, the claimant underwent an

additional low back surgery performed by Dr. Greaser prior

to the hearing of this matter. 

It is clear from a review of the medical records

and testimony introduced in this matter that the treatment

at issue was not causally related the claimant’s compensable

injury. Following the motor vehicle accident, the claimant
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was diagnosed with a cervical strain and a mild disk bulge

at C5-C6. In addition, immediately after the claimant

sustained the compensable injury, she complained of neck

pain and headaches. It was not until after her initial pain

complaints had improved that she began to complain of low

back pain. Moreover, extensive diagnostic testing was

performed on the claimant and the majority of these revealed

that the claimant had a normal cervical spine with minimal

disk bulging and degenerative changes. 

Further, the diagnostic test reports show that the

claimant did not have a fracture or herniation following the

motor vehicle accident. Moreover, prior to April 2008, the

claimant had been released from Dr. Rutherford’s care in

late 2002 and released from Dr. Safman’s care in early 2003.

Accordingly, respondents No. 1 owe no duty or obligation to

pay for any additional medical evaluations, treatment,

surgeries, or testing that followed the claimant’s release

from treatment from Dr. Rutherford and Dr. Safman. In our

opinion, the medical treatment at issue appears to be

rendered solely to the claimant for treatment of her pre-

existing degenerative condition. The claimant had

degenerative changes which pre-existed the August 1, 2002
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accident. The claimant herself testified that she

experienced back pain prior to the accident and had received

chiropractic treatment. 

Further, there is the evidence that the claimant

fell when she was trying to push a wheelchair loaded with

flooring up a ramp in her home. When the claimant fell, she

fell backwards down a ramp and landed on her back with a

full load of flooring landing on top of her. The claimant

testified she suffered immediate severe back pain. At that

time, it was determined that the claimant had a compression

fracture of her back. 

Simply put, we cannot find that the claimant has

proven by a preponderance of the evidence that the treatment

rendered by Dr. Tuck, Dr. Greaser, Dr. Long, and Dr. Jansen

was reasonable and necessary medical treatment. The medical

testing performed at the time of the accident yielded normal

results. The claimant was released by Dr. Safman and Dr.

Rutherford to return to work with lifting restrictions. In

fact, the claimant had failed to even return to work after

she was contacted by her supervisor who noted that she had

work available for the claimant. Because the claimant cannot

prove that the surgery was reasonable and necessary medical
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treatment, the claimant cannot prove that she is entitled to

temporary total disability benefits from April 10, 2008 to

June 19, 2008. Moreover, the claimant also cannot prove that

she is entitled to a 10% permanent anatomical impairment

rating associated with the cervical surgery. Both Dr.

Rutherford and Dr. Safman released the claimant from

treatment in 2002 and 2003 without any permanent anatomical

impairment. Any permanent impairment that the claimant now

experiences did not result from her compensable injury, but

is the result of a cervical fusion which is not related to

her August 1, 2002 compensable injury. 

Further, the assessment of Dr. Jansen that the

claimant is entitled to permanent impairment is simply not

believable. Dr. Jansen based his assessment on purely

subjective factors. In his deposition, Dr. Jansen was asked:

Q And based on your subjective
complaints, you found her totally
and permanently disabled on August
1, 2003 through present?

A Yes. 

It was clear that Dr. Jansen had no idea what he

was doing as he stated in his deposition: 

I’ve had difficulty with different
definitions of total disability in the
past. The one that I was referring to
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here is for her to be able to continue
doing an ongoing job there that would
not allow her to be able to fluctuate
her position, such as she may not be
able to sit, you know, for an extended
period of time, such as with secretarial
work. But she may not be able to stand
for an unlimited period of time, such as
a manufacturing job there. So that I
felt these restrictions would not allow
her to participate in any of the usual
occupations that, and therefore, would
disable her.

Because the claimant does not have permanent

anatomical impairment, she is not entitled to wage loss.

However, if we were to find the claimant had permanent

impairment, a finding we do not make, we find the claimant

is not entitled to any wage loss.

The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood. Henson v. General Elec., 99 Ark. App.

129, 257 S.W.3d 908 (2007). The Commission is charged with

the duty of determining disability based upon a

consideration of medical evidence and  other matters

affecting wage loss, such as the claimant’s age, education

and work experience. Eckhardt v. Willis Shaw Exp., Inc., 62,

Ark. App 224, 970 S.W.2d 316 (1998). Other matters to be

considered are motivation, post-injury income, credibility,
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demeanor, and a multitude of other factors. Henson, Supra.

The Commission may use its own superior knowledge of

industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss

disability. Oller v. Champion Parts Rebuilders, Inc., 5 Ark.

App. 307, 635 S.W.2d 276 (1982). 

The Administrative Law Judge found that the

claimant was permanently and totally disabled as a result of

her compensable injury. However, the claimant failed to

present any evidence that the work-related injury is a major

cause of her current disability. The claimant has a pre-

existing degenerative condition, is 66 years of age and fell

in the fall of 2009 and had a fractured vertebrae in her

back. 

Moreover, the testimony and medical records prove

that the claimant’s current condition is not a result of the

compensable injury of 2002. Both the claimant’s daughter and

the claimant testified that the claimant’s condition

continued to decline and became worse after the claimant’s

surgeries. With regard to the claimant’s condition after the

surgery, the claimant testified, “I think it’s worse than

before...”
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Further, the claimant’s primary treating

physician, Dr. Jansen, could not testify whether the major

cause of the claimant’s present need for treatment and

disability was related to the motor vehicle accident of

2002. Specifically, when asked whether he believed that he

claimant’s compensable injury was a major cause of her

disability, Dr. Jansen testified:

I guess the whole thing is uncertain in
my mind, and the thing I would struggle
with in answering that question is that
the changes that I see on the MRI scan
here are probably chronic and more
likely pre-existed the motor accident. 

Dr. Jansen explained that he designated the

claimant with a disability rating based on her subjective

complaints and symptoms. He stated that he relied on the

claimant’s subjective complaints of pain when he determined

that she was rendered permanently and totally disabled. Dr.

Jansen explained that he has had difficulty understanding

the definition of total disability in the past. He explained

that he intended to designate the claimant with a disability

rating that would accommodate her inability to sit or stand

continuously for an extended period of time. More

importantly, Dr. Jansen affirmatively testified that the

claimant would be able to tolerate a job that permitted her
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to work less than eight hours a day and within her

restrictions. 

As such, Dr. Jansen’s testimony is insufficient to

show that the claimant’s compensable injury of August 2002

is a major cause of the claimant’s current disability. Ark.

Code Ann. §11-9-102(4)(F)(ii)(a)(Supp. 2009) provides that

permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment. “Major cause” is

defined as more than fifty percent (50%) of the cause, and a

finding of major cause shall be established according to the

preponderance of the evidence.  Ark. Code Ann. §11-9-

102(14)(A) (Supp. 2005); see,  Pollard v. Meridian

Aggregates, 88 Ark. App. 1, 193 S.W.3d 738 (2004). Further,

Ark. Code Ann. §11-9-102(4)(F)(ii)(b) provides that if any

compensable injury combines with a preexisting disease or

condition or the natural process of aging to cause or

prolong disability or a need for treatment, permanent

benefits shall be payable for the resultant condition only

if the compensable injury is the major cause of the

permanent disability or need for treatment. 

Even if Dr. Jansen’s testimony supported that the
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claimant’s compensable injury was a major cause of her

current disability, his testimony would not be persuasive

because Dr. Jansen, himself, does not understand the

disability rating terminology. In conclusion, when the

claimant’s testimony is considered with the medical evidence

on the record, the claimant has failed to prove by a

preponderance of the evidence that she is permanently and

totally disabled as a result of the August 1, 2002

compensable injury. 

The Administrative Law Judge also stated that he

believed that the claimant was unable to obtain any

employment based on her education and work history. The

evidence demonstrates that the claimant previously worked as

a cashier at Mann’s Convenience Store and for Radio Shack

prior to becoming a CNA. Further, the claimant testified,

“you can’t be a cashier and sit and then stand...” Also, the

claimant testified that she could not work due to the years

passing by and because she is not able to sit or stand for a

long period of time without having to lie down. Although the

claimant testified that she would be unable to obtain a job

as a cashier because she could not sit or stand, it is

probable that the claimant would be able to procure
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employment as a cashier if the employer permitted her to

occasionally sit during her shift. Further, the claimant

does not know if an employer would accommodate her physical

limitations because she has not sought employment since her

compensable injury. 

Therefore, when we consider all of the evidence,

we find that the claimant has failed to prove she is

permanently and totally disabled.  Accordingly, we hereby

reverse the decision of the Administrative Law Judge. 

IT IS SO ORDERED.

                                   
                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record, I

must respectfully dissent from the majority opinion, because

I find that the claimant has proven that the care by Drs.

Barrett-Tuck, Greaser, Long and Jansen was reasonably
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necessary medical treatment of her compensable cervical

injury, as well as her entitlement to disability benefits

for her compensable cervical and lumbar injuries. 

The claimant was injured in a motor vehicle

accident on August 1, 2002.  She was seen on that date for a

concussion and headache, which was attributed to the

concussion and/or muscle contraction.  Low back tenderness

was observed.  An August 26, 2002, MRI showed a disk bulge

and Luschka joint hypertrophy at C5-6 and a disk osteophyte

at C6-7.  Dr. Rutherford wrote that the claimant’s exam was

normal, other than limited range of motion of the cervical

spine, and that the degenerative changes in her neck could

be the cause of the symptoms or could have been aggravated

by the motor vehicle accident.  Dr. Rutherford wrote on

September 16, 2002, that her neck pain and headaches had

improved, that her primary problem was low back pain which

was a documented complaint when first seen for the motor

vehicle accident and which had not been fully evaluated.  He

also noted that a traction unit previously ordered for her

had not been provided.  Her headaches were increasing.  An

MRI at that time showed spondylosis and disk bulges

throughout the lumbar spine, and foraminal stenosis at L5-
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S1.

The diagnostic testing to which the majority

refers showed a disk bulge and Luschka joint hypertrophy at

C5-6 and a disk osteophyte at C6-7 as well a bulge,

posterior element hypertrophy and foraminal stenosis at L5-

S1.  Of course, the claimant’s degenerative condition pre-

existed her motor vehicle accident.  This, in and of itself,

is an insufficient basis to deny the claim.  The claimant

was not experiencing symptoms in her neck at the time of the

accident.  There is no record of neck pain prior to the

accident.

The claimant was not experiencing neck or back

pain prior to the motor vehicle accident.  Upon the occasion

of that accident, the claimant developed neck and back pain

and headaches, as well as blurred vision and obvious

refractory error.  Her last documented experience with low

back pain prior to the accident was in 1997 and was related

to H. Pylori infection in her gastrointestinal system. 

There is no medical record documenting prior cervical or low

back problems.  The majority neglects the fact that the

claimant had pain immediately upon and directly related to

the accident, which corresponded with objective findings in
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her lumbar and cervical spine.  In fact, Dr. Rutherford

stated that her symptoms were “fully attributable to

whiplash with soft tissue injuries” in October 28, 2002,

when he released her to restricted duties.  She was to

continue to take her medications and to limit her lifting. 

Dr. Bruffett felt, in January 2003, that the claimant needed

evaluation for nonsurgical care for her pain, before she

reached maximum medical improvement.  In April 2003, Dr.

Safman noted that the medications were still necessary.  In

July 2004, and approximately once a year thereafter, the

claimant was treated for chronic headaches and

musculoligamentous strain of her cervical and lumbar spine. 

The medical records show that the claimant has required

treatment of at least pain medication for her neck and back

complaints since the August 2002 accident.  

In 2008, cervical x-rays showed degenerative disc

disease and loss of lordosis, consistent with muscle spasm,

but no fracture or dislocation.  Her symptoms, neck pain and

headaches, were a continuation of the problems she had

chronically since her 2002 motor vehicle accident, although

they began to increase in severity in March 2008.  She

underwent a successful surgery for a disc herniation at  
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C6-7.   

The claimant’s original cervical problems were at

C6-7, where her disc herniation was located.  With no

intervening event, and chronic pain and headaches which

arose on the date of the motor vehicle accident and

continued until surgery and which were significantly

resolved after the surgery at C6-7, the logical conclusion

is that the need for treatment and surgery was the motor

vehicle accident.  Likewise, the claimant’s lumbar symptoms

arose on the date of the motor vehicle accident and have

continued unabated. 

To be entitled to permanent disability benefits,

the claimant must demonstrate first that she is entitled to

a permanent anatomical impairment rating.  Dr. Jansen opined

at deposition that she had a 10% impairment rating based

upon the degenerative changes shown in the 2002 MRI of her

cervical spine. These changes, and her lumbar changes, were

asymptomatic before the date of the motor vehicle accident

but symptomatic afterward; therefore, the major cause of the

impairment rating was the accident which caused the dormant

condition to become an active problem.  The majority’s

reliance on her release from treatment by Dr. Rutherford and
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Dr. Safman ignores the fact that the claimant required

continued medical care including the use of pain medications

before, during, and after their treatment of the claimant. 

I find that the 10% impairment rating by Dr. Jansen is

appropriate.  Of course, the claimant is also entitled to a

rating for her cervical surgery, which is clearly causally

connected to the motor vehicle accident and reasonably

necessary.

I also find that the claimant is entitled to a

permanent impairment rating for the condition of her lumbar

spine, pursuant to Table 75, page 3/113 of the Guides to the

Evaluation of Permanent Impairment (4th Ed. 1993).  The

September 2002 MRI showed spondylosis in the lumbar spine,

disk bulges at T11-12, T12-L1, L1-L2, L2-L3, L3-L4, L4-L5

and L5-S1, and foraminal stenosis at L5-S1.  The disk bulges

were noted to be “mild;” thus, Table 75, II. B., requires a

5% rating for the first lesion, with 1% added for each

additional level.  There are 7 levels with bulging discs,

the rating for which is calculated by adding 5% for the

first lesion and 6% for the other lesions, for a rating of

11% to the whole person.  Table 75, III.A., provides a 7%

rating for the spondylosis in the lumbar spine.  I find that
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the claimant, therefore, has an 18% impairment rating to the

whole person for her lumbar injury.

Ark. Code Ann. Sec. 11-9-102(4)(F)(ii)(a) provides

that permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  “Major cause” is

defined as more than fifty percent (50%) of the cause, and a

finding of major cause shall be established according to a

preponderance of the evidence.  Ark. Code Ann Sec. 1-9-

102(14)(A); see Pollard v. Meridian Aggregates, 88 Ark. App.

1, 193 S.W.3d 738 (2004).  Further, Ark. Code Ann. Sec. 11-

9-102(4)(F)(ii)(b) provides that if any compensable injury

combines with a preexisting disease or condition or the

natural process of aging to cause or prolong disability or a

need for treatment, permanent benefits shall be payable for

the resultant condition only if the compensable injury is

the major cause of the permanent disability or need for

treatment.

The claimant is permanently and totally disabled. 

She was able to work prior to the motor vehicle accident,

but her symptoms prevent her from working since that time. 

This seventy year old woman had a eighth grade education. 
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She had worked as a certified nurse assistant, a physically

demanding occupation, for fifteen years, until the date of

the accident.  Since the accident, she had back and neck

pain most of the time, and sitting more than briefly and

riding in a car aggravated her pain.  Her pain relievers are

narcotic, and upset her stomach, as well.  She needed to

sit, stand, and lay down often, which would interfere with

most employment situations for which she was qualified.  Dr.

Jansen’s limitations of the claimant included walking,

sitting, and standing of only two to four hours daily, and

lifting less than five pounds.  Certainly, the claimant

could not return to her employment as a CNA.  It is

preposterous to think that this seventy-year-old woman could

find employment within her limitations.  I find that the

claimant is permanently and totally disabled.  

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
    PHILIP A. HOOD, Commissioner


