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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed November 9, 2010.  The administrative law

judge found that the claimant did not prove he was entitled
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to wage-loss disability benefits or permanent total

disability benefits.  After reviewing the entire record de

novo, the Full Commission affirms the administrative law

judge’s opinion.  

I.  HISTORY

Larry Allen Lunday, now age 60, testified that he was a

high school graduate and attended college for two years. 

Mr. Lunday testified that he worked for a lumber company for

about two years and then managed a lumber store for five

years.  The record indicates that the claimant began working

for the respondent-employer in approximately February 1983. 

The claimant testified that he worked for the respondents as

a Store Keeper, and that his job position involved ordering

and receiving material.      

The record indicates that Dr. Ronald N. Williams first

saw the claimant in October 1987:  “This nice gentleman is

37 years old and right handed.  For several years now he has

had episodic non-radicular low back pain.  He had seen Dr.

Terry Green in the past and has also had some chiropractic

treatment which generally has helped.  However, about three

months ago the pain became worse and began radiating into

the right leg....I am going to get him back for a CT and
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will see him in the office the same day.”  A CT of the

claimant’s lumbar spine was done on October 13, 1987, with

the following impression: “Degenerative disc disease L5-S1

with calcific annular bulging and subtle right paramedian

protrusion or herniation of disc which encroaches on the

proximal right S1 root.”  Dr. Williams noted on October 13,

1987, “Mr. Lunday’s CT of the back shows degenerative disc

disease at L5-S1, which is fairly severe.  There is also a

subtle right paramedian disc protrusion at L5-S1 on the

right.  Since he has not had physical therapy, I have made

arrangements for him to have that done three times weekly

for six weeks.”  

The parties stipulated that the claimant sustained a

compensable low back injury on February 24, 1988.  The

claimant testified, “The first back injury, I was trying to

pull some wire....I picked up the corner [of a roll-a-lift]

and pushed it out of the way, and that’s when my back, I

call it slipped, which was the injury.”  The claimant

described his physical condition following the February 24,

1988 compensable injury: “I had low back pain, occasional

slippage, terrible burning in my right leg down, you know,

down through the hip and a burning in my right leg.”  Dr.
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Williams saw the claimant on May 4, 1988: “Mr. Lunday has

had some recurrence of his back difficulty....He apparently

injured his back lifting 108 lb on 2/24/88 at work....”  

An MRI of the claimant’s lumbar spine was done on

February 13, 1989, with the following impression:

1.  Diffuse disk protrusion or herniation at L5-
S1, reaching both S1 root sleeves but not
definitely impinging on the dural sac, which lies
dorsally placed in the canal at this level. 
Marginal osteophytes narrow the left foramen at
L5-S1, and the patient’s previous CT scan suggests
that there is probably some calcification within
the anulus (“hard disk”), particularly on the
right.  
2.  Disk degeneration at L2-3, with depression of
the superior end-plate of L3.
This could be a post-traumatic change.  
3.  Multiple Schmorl’s nodes are incidentally
noted.  

Dr. W. Robert Hudgins reported on or about February 16,

1989, “Mr. Lunday underwent microdiscectomy 2-15-89, for a

L5-S1 HNP.  He did very well and has been dismissed from the

hospital.”  

Dr. David L. Staggs noted on May 4, 1990, “On 4-25-90

he underwent a MRI of the lumbar spine which indicated

degenerative disc disease at the L5-S1 level accompanied by

posterior bulging and/or herniation of the disc material.”  

An MR of the claimant’s lumbar spine was taken on

September 5, 1992, with the following impression:
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1.  Lumbar spondylosis at the L5-S1 level with
mild bulging annulus and posterior spurring at the
L5-S1 level.  This results in no evidence of
significant stenosis.  
2.  There is some mild enhancement seen in the
right posterior aspect of the L5-S1 disc which may
be related to previous surgery.  Clinical
correlation would be helpful in this regard.  
3.  No focal HNP in the lumbar spine.  

Dr. Williams corresponded with Dr. Staggs on September

10, 1992:

I’m sending along a copy of Mr. Lunday’s MRI of
the back for your records.
As you can see, he has postoperative change and
some degenerative change at L5-S1.  The American
Medical Association publication “Guides to
Evaluation of Permanent Impairment” indicates that
an operatively treated disc derangement in the
lumbar spine region with residuals produces a 10%
whole person impairment.  

The parties stipulated that Respondent No. 1 paid the

10% rating assigned by Dr. Williams.   

The claimant continued to occasionally follow up with

Dr. Staggs and Dr. Williams for complaints of chronic low

back pain.  Dr. Staggs noted on June 30, 1997, “He is stable

and able to do his current duties.”  Dr. Staggs noted on

July 6, 1998 and June 10, 1999, “He continues to need

restriction from heavy lifting during his regular work day.” 
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Dr. Williams noted on August 29, 2000 that another MRI

of the claimant’s back showed “a bulging disc and

postoperative changes at L5-S1 but no well-defined disc

rupture.”  Dr. Williams noted on October 24, 2000, “Mr.

Lunday has finished his work evaluation and they thought he

could return to work with some restrictions.”  

Dr. Staggs informed the respondent-employer regarding

the claimant on August 6, 2002, “He has exacerbations

intermittently through the year, but functions quite well

being restricted only from heavy lifting.  Please continue

his current work restrictions.  I do expect these

restrictions to last indefinitely.”  Dr. Staggs noted on

June 7, 2005, “Able to do his regular job that is restricted

from heavy lifting.”  Dr. Staggs informed the respondent-

employer on July 11, 2006, “Even though his symptoms are

expanding, he desires to continue to work.  He will require

continued restrictions from heavy lifting, indefinitely.”    

The parties stipulated that the claimant sustained a

compensable low back injury on August 3, 2006.  The

claimant’s testimony indicated that a co-worker drove a

forklift into a cart “and jammed me up between the cart and

the bin that was behind me.”  The claimant’s testimony
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indicated that he did not return to work for the respondent-

employer after August 7, 2006.  The parties stipulated that

the respondents “accepted the August 7, 2006 injury as a

compensable injury” and paid benefits including temporary

total disability.    

X-rays were taken on August 18, 2006:

LUMBAR SPINE
Findings: Discs levels from L2-3 through L5-S1
show varying degrees of spondylosis with disc
space narrowing and osteophyte formation. 
Vertebral alignment is normal.  No fracture or
subluxation.  

Impression: Lumbar spondylosis, as described
above.

LEFT HIP
Findings: No fracture or subluxation.  Mild
degenerative joint disease.  

Impression: Mild degenerative joint disease.  

Dr. Staggs saw the claimant on August 18, 2006 and

noted, “Tells me that he was hit by a forklift nine days

ago.  Was struck on the anterior aspect of the left hip. 

Has had pain at that point since then.  Increasing pain and

weakness in the low back radiating ‘hot pain’ down right

thigh....X-rays of the low back show degenerative changes at

multiple interspaces.  X-ray left hip shows some minimal

degenerative changes.  No acute bony pathology.”  Dr. Staggs
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assessed “Musculoskeletal pain.  Degenerative arthritis of

low back.  Contused hip....Will send to physical

therapy....Off work this week.”  

A physical therapist informed Dr. Staggs on August 22,

2006, “Mr. Lunday is a 56-year-old male who enters this

office per your referral with complaints of low back pain,

left hip pain, and right thigh pain.  He also complains of

weakness in the low back.  He describes a burning sensation

down the lateral aspect of the right leg.  Mr. Lunday is

unable to rate his pain; however, he reports it hurts and he

is unable to work because of the pain.  He describes an

incident while operating a forklift in which he swerved into

a cart which caused twisting of his back.  Past medical

history includes L4-L5 microdiskectomy....Treatment will

consist of modalities for pain control, soft tissue

management as needed to the low back and lower extremities,

and instruction in a core strengthening exercise program.”  

The claimant followed up with Dr. Staggs on August 25,

2006: “Tells me that he’s having less pain since starting

physical therapy.  Back stronger and is now convinced the

physical therapy is the treatment of choice, rather than

seeking more aggressive intervention.  Still has some
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significant tenderness of the left hip and all through the

low back.”  Dr. Staggs assessed “Contused hip.  Low back

pain....keep him off work for two more weeks.  Continue

physical therapy.”  

The claimant followed up with Dr. Staggs on September

12, 2006: “Here today with continued complaints of back

pain.  Does report that his left hip pain, where he was

impacted at the accident, seems to have essentially

resolved.  Tells me he’s growing stronger in his back

because of physical therapy.  Does report he continues to

have low back pain and persistent radiation of pain around

the right hip into the anterior thigh with some burning

sensation in the lower leg.”  Dr. Staggs assessed “Low back

pain with sciatica....Continue with physical therapy as this

seems to be aiding his improvement.  Schedule MRI of lumbar

spine, as he has persistent symptoms.  Refer down to his

neurosurgeon Dr. Ron Williams who has provided his previous

operative care....Advised patient to continue off work until

evaluated and cleared by Dr. Williams.”  

An MRI of the claimant’s lumbar spine was taken on

September 19, 2006, with the following findings:

There is minimal lordosis.  There is no evidence
for acute fracture or dislocation.
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There is a benign Schmorl’s node in the superior
L3 endplate.  There is some mild discogenic
endplate marrow changes in the superior aspect of
the L4 vertebral body.  There is diffuse disc
desiccation seen throughout the lower thoracic and
lumbar intervertebral discs with diffuse mild
decreased disc height as well.

At L2-3 and L3-4, the central canal and exit
foramina are widely patent.  This is mild
ligamenta flavum hypertrophy and mild facet
degenerative change.  

At L4-5 there is a diffuse, broad-based bulge. 
This causes minimal mass effect along the ventral
aspect of the thecal sac.  The exit foramina
appear widely patent.

At L5-S1, there is decreased intervertebral disc
height and a diffuse broad-based bulge and
osteophyte.  This extends into the bilateral exit
foramina for the L5 nerve root and there may be
bilateral mild nerve foraminal narrowing.  There
is no evidence of central canal stenosis.  Mild
facet degenerative changes are seen.
There is no obvious surgical defect at the level
of the L5 or L5-S1 intervertebral discs.  

There is no evidence of abnormal post-contrast
enhancement.  

IMPRESSION: Mild multilevel degenerative disc and
degenerative joint disease.  
At L5-S1, the diffuse disc bulge and osteophyte do
cause mild bilateral neural foraminal narrowing to
the L5 nerve root  

There is no evidence for a disc herniation.  

Cheryl A. Johnson, RN, CCM, corresponded with Dr. Barry

Baskin on October 16, 2006:
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Attached are medical records for your review on
Mr. Larry Lunday.  Mr. Lunday’s medical care is
being transferred from Dr. David Staggs, Family
Practitioner, to you for more appropriate and
controlled primary treatment of chronic back
complaints relating to his work injury of 2/24/88
and subsequent related injury/aggravations in the
course of his employment with Entergy....

[Dr. Williams] performed a microdiscectomy on Mr.
Lunday on 2/15/1989 at L5-S1.  Follow up care was
transferred back to Dr. Staggs.  Mr. Lunday
returned to work 4/17/89, full duty in his job of
injury....

Mr. Lunday has continued working in his job of
injury as a “Storekeeper” with Entergy.  He
completed a FCE 8/31/2000 with Steve Joseph, P.T.,
who affirmed Mr. Lunday’s demonstrated ability to
lift 75 lbs. on a repetitive basis from the
floor, and recommended him to RTW using proper
lifting techniques and have assistance with heavy
lifting....

Most recently, Mr. Lunday re-aggravated himself on
8/07/2006 when a forklift pushed a cart into his
anterior pelvis....He is currently off work per
Dr. Staggs, pending your evaluation.  

Dr. Baskin, Mr. Lunday expresses he wants to get
back to work as soon as possible.  Restricted work
is not available....

The claimant began treating with Dr. Barry D. Baskin on

October 16, 2006.  Dr. Baskin kept the claimant off work

from October 31, 2006 until a follow-up appointment on

November 20, 2006.  Dr. Baskin noted on November 20, 2006,

“We have done 2 epidural steroid injections after I started

seeing him recently.  The epidurals have neither one been of
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benefit.  His chief complaint is pain in the right thigh and

in the low back....I am going to get a myelogram and post

myelogram CT of his lumbar spine to better assess the

integrity of the nerve roots.  I will see him back after

that.  I don’t think that he is going to need any surgery. 

He is probably going to be at a point of maximum medical

improvement and will have an impairment rating, depending on

his previous rating was and what his anatomy looks like on

the CT myelogram.”  

A lumbar myelogram was done on November 29, 2006, with

the following impression:

1.  Suggestion of prior laminectomies at L4-5 and
L5-S1.
2.  No other significant abnormality.  There are
no extradural defects present.
There is mild spondylolisthesis of L5 on S1.
3.  A post myelogram CT will be performed and
reported separately.  

The claimant followed up with Dr. Baskin on December 6,

2006: “He had a lumbar myelogram and post myelogram CT done

on 11/29/06.  This revealed degenerative disc disease at L5-

S1 with no significant canal or foraminal stenosis.  There

is internal disc desiccation with a vacuum disc phenomenon

at L5-S1.  The remaining levels were fairly

unremarkable....We would like to get Larry back to work.  I
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think that he can go back to work, but he is worried about

the amount of lifting and bending he can do.  It was

determined after a lengthy discussion today that Cheryl will

arrange for a job assessment.  I would also like to get a

functional capacity evaluation done.  I am recommending that

Larry be fitted with a lumbar corset.”  

The claimant participated in a Functional Capacity

Evaluation on December 21, 2006:

Mr. Lunday is referred with complaints of on-going
pain in his low back and right leg which he
attributes to a work related injury he sustained
while employed by Entergy Corp. in Little Rock,
AR....

The results of this evaluation indicate that Mr.
Lunday gave a reliable effort, with 54 of 56
consistency measures within expected limits....

Mr. Lunday demonstrated the ability to perform
work in the Medium classification of work as
defined by the US Dept. of Labor with an
Occasional lift/carry of up to 50 lbs....

Based on a comparison of Mr. Lunday’s current
functional abilities to those physical abilities
required to perform the position of Store Keeper
for Entergy Corp., a significant deficit exists on
the part of Mr. Lunday’s material handling
abilities.  While Mr. Lunday’s maximum
demonstrated lifting ability was limited to 50
lbs. from floor level, the maximum required lift
for his position is 76 lbs. from this level.  Even
with the recommended job accommodations, Mr.
Lunday’s current functional status would not allow
him to fulfill the material handling requirements
of the job.  He also did not perform standing at
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the Constant level (he performed at Frequent) as
required of this position.  Mr. Lunday did meet or
exceed all of the remaining physical demands of
this position.

The claimant followed up with Dr. Baskin on January 4,

2007:

He had a functional capacity evaluation and a job
analysis done by Charles Davidson from Functional
Testing Centers.  His job analysis reveals that
there are several job tasks that he does on a
frequent basis that have a low risk rating,
but manually removing items from pallets brought
in from incoming shipments and putting them in
storage bins requires lifting of up to 76 pounds
on a frequent basis and this is a high rating for
hurting his back further.  He also has to
occasionally load coals (sic) of wire cable
generating up to 110 pounds of vertical force from
38 inches above the floor to 24 to 36 inches above
the floor level with horizontal factor of 0 to 12
inches with help available when needed.  This is
only an occasional task but carries a high risk
rating.  Some ergonomic assessments were made and
these recommendations will be presented to Entergy
for their review.  Larry did well with his
functional capacity evaluation otherwise.  He gave
reliable effort.  He was limited primarily with
not being able to lift more than 50 pounds from
floor level.  He also could not stand at a
constant level.  That is actually not required,
however, of his job.  We spent a good deal of time
discussing the fact that we would like to keep
Larry at work.  He has about 6 more years until
retirement.  He remains on Cymbalta, Neurontin,
Naproxen, Amitriptyline and Lotrel.  He really
can’t tell that the Cymbalta has done much
good.  He did get fitted with a Worm and Form
brace.  He remains off work.  Conversation was had
with Cheryl Johnson, his case manager, and Mr.
Lunday.  I am in agreement with presenting the job
site analysis to Entergy to see if they can
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accommodate his limitations.  I will see him back
in follow up in about 3 months.  I would be happy
to discuss this case with anybody at Entergy if
necessary.  If accommodations can be made, we can
get Mr. Lunday back to work as soon as possible.  

Dr. Baskin provided an addendum on January 4, 2007:

Mr. Lundy (sic) is at maximum medical improvement
as of January 4, 2007.  In reviewing the imaging
studies of Mr. Lundy’s lumbar spine, including MRI
and lumbar myelogram with post myelogram CT, there
are no new objective findings from his August 7,
2006 injury.  I think all of the findings date
back to his original injury of 1988.  Mr. Lundy
does not have any permanent partial impairment
rating.  Again, I will see Mr. Lundy back in 3
months for follow up and discuss his options.   

The parties stipulated that Dr. Baskin assigned a 0%

additional rating and placed the claimant at maximum medical

improvement on January 4, 2007.

The claimant’s testimony indicated that he was called

to a meeting with the respondent-employer in about January

2007.  The claimant testified that his immediate supervisor

“said that I could not return to work, that they had no jobs

for me, that I could not return to work and they were going

to put me on long-term disability.”  

Cheryl Johnson informed the claimant on August 22,

2007, “Entergy has requested me to coordinate a

Neurosurgical Evaluation for you to evaluate any

neurosurgical indication as a result of your work injury.  I



Lunday - E212110 & F701148 16

have coordinated an appointment for you with Dr. Tim Burson,

Neurosurgeon, for September 11, 2007[.]”  Dr. Burson

examined the claimant on September 11, 2007 and noted, “His

x-rays show degenerative changes at L5-S1....We need to get

another MRI since he has not had one recently.”  

Another MRI of the claimant’s lumbar spine was taken on

November 16, 2007, with the following impression:

1.  Degenerative disk changes with disk space
narrowing at L5-S1 and disk desiccation at this
level along with broad anular disk bulging with
impression upon the pre thecal fat and narrowing
of the inferior thirds of both neuro foramina
along with effacement of the fat planes in the
right lateral recess surrounding the nerve
rootlet. 
2.  See above.
3.  Probable small left renal cyst which could be
further evaluated with renal ultrasound.  

The claimant returned to Dr. Burson on November 20,

2007:

He had an MRI done on November 16, 2007.  He still
has back pain and pain down the right lower
extremity.  He is on Naprosyn, Flexeril,
Neurontin, and Cymbalta....His MRI shows a
collapsed disk at L5-S1....We discussed an
interbody fusion, disk replacement, and anterior
fusion.  He has had a lot of abdominal surgeries. 
He would probably need a posterior lumbar
interbody fusion.  He will think about this and
give us a call.  This would have to be approved
through workman compensation....
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The record contains a Social Security Administration

Notice Of Decision - Fully Favorable, dated May 28, 2008:

“the claimant has been disabled under sections 216(i) and

223(d) of the Social Security Act beginning on August 7,

2006.”  

Pursuant to a referral from Cheryl Johnson, Dr. William

E. Ackerman, III provided a Pain Medicine Consultation on

October 9, 2008.  Dr. Ackerman reported, “he would like to

be able to return to gainful employment.  It will be

difficult for him to return back to his normal duties.  If

there was light duty for him, he would readily return back

to work.”  

Dr. Ackerman noted on November 6, 2008, “He is unable

to work as he is disabled.”  Dr. Ackerman informed the

claimant on November 6, 2008, “I have reviewed your medical

records.  I regret to inform you that you will not be able

to return back to any type of work.  I know that you would

like to return back to gainful employment but with your

overall medical condition, it is my medical opinion that you

are unable to do any type of gainful employment.”  

Dr. Robert A. Henry reported on November 7, 2008:

Mr. Lunday is a patient of mine whom I have known
since July of this year.  He has a history of
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degenerative arthritis and degenerative disc
disease.  It is my opinion that he will not be
able to perform the duties he previously did at
Entergy.  In addition, I feel he will be unable to
do any activities requiring prolonged sitting,
standing, or any job requiring significant
concentration in view of medications required. 
Basically he is disabled and unable to work at
this time.

Dr. Ackerman informed the claimant on December 4, 2008,

“I have reviewed your medical records.  It is my medical

opinion that you are unable to work.”  

The claimant participated in another Functional

Capacity Evaluation on March 26, 2009:

Mr. Larry Lunday completed functional testing on
this date with reliable results.  Overall, Mr.
Lunday demonstrated the ability to perform work at
the LIGHT classification of work as defined by the
US Dept. of Labor’s guidelines over the course of
a normal workday with limitations as noted above.

 
Dr. Baskin reported on April 14, 2009:

Larry is back in for reevaluation on referral from
Cheryl Johnson, RN, Case Manager with JMS
Consulting....Mr. Lunday has chronic low back pain
dating back to a work injury in 1988.  Subsequent
surgery in 1989 for a microdiscectomy at L5-S1. 
Gradual progression over the years of disc
degeneration at that level in my opinion.  He had
a subsequent work injury 2 ½ years ago in which he
bumped with a cart that was being pushed by a
forklift on 8/7/06.  In my opinion he likely
exacerbated his lumbar spine condition at that
time.  He does have degenerative disc disease in
the lumbar spine.  Now he has been offered surgery
for a fusion and has decided not to take that.  He
has had a functional capacity evaluation
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recently that shows him to be able to work in the
light duty physical demand category.  He states
that he has taken early retirement.  It is my
opinion that Mr. Lunday could work in a light
physical demand category.  He does have
significant loss of the disc at the L5-S1 level,
which is a chronic problem.  I have nothing to add
to his treatment at this time.  I reviewed Dr.
Ackerman’s records, Dr. Burson’s records and the
FCE.  If there are any questions regarding
Mr. Lunday I would be happy to address them.  

Dr. Ackerman’s assessment on May 28, 2009 was “1. 

Post-laminectomy syndrome.  2. New onset of

radiculitis....He was questioning his previous impairment

rating.  However, Dr. Barry Baskin has reviewed his records

and the conclusion is that there are no objective changes in

his condition based on imaging studies, etc.  He would

therefore not be eligible for an increase in his impairment

rating.”  

Wm. David Elmore prepared a Vocational Rehabilitation

Report #1 for the dates August 24, 2009 through October 23,

2009, with the following Conclusions:

The claimant should expect to earn AWW of between
$408 and $584 and encounter almost 450 job
openings during the defined period, in his
particular type work, within his measured
capabilities, with minimal vocational adjustment,
especially in a large, active, and commutable
labor market. 

As discussed above, age characteristics may or may
not be a real factor in this case, but, they were
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considered and dramatically, negatively affected
the outcome of the TSA and related LMR. 
Additionally, other non-medical, non-vocational
factors were not considered in this evaluation,
i.e: disincentives such as SSDI, company
retirement, time off work, pending litigation,
etc., or motivation, work-ethic, etc. 
Accordingly, the lack of these prognosticators
preclude assessment of an actual Vocational
Rehabilitation prognosis.

In general, however, a “Light-Semiskilled” profile
with 14yr of education in the largest Labor Market
in the state, indicates a “GOOD” to “VERY GOOD”
employability.          

Mr. Elmore testified at hearing that he did not

identify any specific jobs for the claimant.  

A pre-hearing order was filed on May 12, 2010.  The

claimant contended, among other things, that he was

“entitled to permanent and total disability benefits or

alternatively wage-loss for one or the other of his

compensable injuries....Additionally, the claimant argues

the Second Injury Fund is liable for these benefits.  If the

claimant is not found permanently and totally disabled under

the second injury, then claimant argues he is permanently

and totally disabled under the first injury, under the odd

lot doctrine.  The claimant contends he is entitled to

permanent and total disability benefits starting January 4,

2007....”  
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Respondent No. 1 contended, among other things, that it

had paid all permanent partial disability benefits due to

the claimant.  Respondent No. 1 contended that the claimant

was “capable of performing available work which would

preclude an award of permanent total disability benefits or

wage-loss benefits.  Respondent No. 1 further contends that

any disability of the claimant relates to the February 24,

1988 accident....It is further the contention of Respondent

No. 1 that it has fully compensated the claimant for the

impairment which stemmed from the 1988 injury and that any

disability sustained by the claimant following the 2006

injury should be the responsibility of the Second Injury

Fund....”

Respondent No. 2 contended that “in 1988 the claimant

sustained a compensable injury to his back which resulted in

surgery and though he continued to work, he never fully

recovered from the effects of that injury and subsequent

surgery....the 2006 injury was a re-occurrence of the 1988

injury rather than a new injury....as a result, there is no

combination of injuries as required by Mid-State

Construction to raise the liability of the Second Injury

Fund.”  
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The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to permanent total
disability benefits or, alternatively, wage-loss.
2.  Whether the August 7, 2006 injury was a
recurrence or an aggravation of the 1988 injury.  
3.  Second Injury Fund liability.
4.  Controversion and attorney’s fees.
5.  All other issues are reserved.  

After a hearing, an administrative law judge filed an

opinion on November 9, 2010.  The administrative law judge

found, among other things, that the claimant did not prove

he was entitled to wage-loss disability benefits.  The

administrative law judge also found that the claimant did

not prove he was permanently totally disabled.  

The claimant appeals to the Full Commission.  

II.  ADJUDICATION

A.  Odd-lot Doctrine

The claimant argues on appeal that, with regard to the

February 24, 1988 compensable injury, he is permanently

totally disabled in accordance with the “odd-lot” doctrine. 

Section 24 of Act 796 of 1993, now codified at Ark. Code

Ann. §11-9-522(e), abolished the odd-lot doctrine for

permanent disability claims based on injuries that occurred

after July 1, 1993.  However, the odd-lot doctrine is

applicable to the claimant’s claim related to his 1988 back
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injury. See Patterson v. Arkansas Dep’t of Health, 343 Ark.

255, 33 S.W.3d 151 (2000).  Under the odd-lot doctrine,

where the claim is for permanent total disability based on

incapacity to earn, the Commission is required to consider

all competent evidence relating to the disability, including

the claimant’s age, education, medical evidence, work

experience, and other matters reasonably expected to affect

his earning power.  Perry v. Mar-Bax Shirt Co., 16 Ark. App.

133, 698 S.W.2d 302 (1985).

The odd-lot doctrine refers to employees who are able

to work only a small amount; the fact they can work some

does not preclude them from being considered totally

disabled if their overall job prospects are negligible.  M.

M. Cohn Co. v. Haile, 267 Ark. 734, 589 S.W.2d 600 (1979). 

If the evidence of degree of obvious physical impairment,

coupled with other factors such as the claimant’s mental

capacity, education, training, or age, places the claimant

prima facie in the odd-lot category, the burden should be on

the employer to show that some kind of suitable work is

regularly and continuously available to the claimant.  Id.  

In the present matter, the Full Commission finds that

the claimant did not prove he was permanently totally
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disabled in accordance with the odd-lot doctrine.  The

parties stipulated that the claimant sustained a compensable

low back injury on February 24, 1988.  The claimant

underwent a microdiscectomy at L5-S1 in February 1989.  Dr.

Williams assigned a 10% anatomical impairment rating on

September 10, 1992 and Respondent No. 1 paid the rating. 

Although the claimant complained of chronic back pain, he

was able to return to work for the respondent-employer

following the February 1988 compensable injury and

subsequent surgery.  Dr. Staggs’ notes in 1997, 1998 and

1999 indicated that the claimant had permanent restrictions

but was able to return to work.  Dr. Staggs noted in 2002,

2005, and 2006 follow-up visits that the claimant was

continuing to work for the respondent-employer.  With regard

to the February 24, 1988 compensable injury, the claimant

did not prove that he was prima facie placed in the odd-lot

category.  Even if the claimant was prima facie in the odd-

lot category, the employer showed that suitable work was

regularly and continuously available to the claimant.  

The Full Commission finds that the instant claimant did

not prove he was permanently totally disabled in accordance

with the odd-lot doctrine.  
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B.  Wage-Loss

The administrative law judge found, “10.  Considering

the claimant’s age, education, work experience, medical

evidence, motivation, post-injury income, the claimant has

failed to prove by a preponderance of the evidence that he

is entitled to wage loss benefits sustained as a result of

his compensable injury.”  The Full Commission finds that the

claimant did not prove he was entitled to wage-loss

disability for his August 3, 2006 compensable injury.  To be

entitled to any wage-loss disability benefits in excess of

permanent physical impairment, a claimant must first prove

by a preponderance of the evidence that he sustained

permanent physical impairment as a result of a compensable

injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10

S.W.3d 882 (2000), citing Smith v. Gerber Prods., 54 Ark.

App. 57, 922 S.W.2d 365 (1996).

In the present matter, the parties stipulated that the

claimant sustained a compensable low back injury on August

3, 2006.  The parties stipulated that Respondent No. 1

accepted the August 2006 injury “as a compensable injury”

and paid workers’ compensation benefits.  An x-ray of the

claimant’s lumbar spine on August 18, 2006 showed “No
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fracture or subluxation.  Mild degenerative joint disease.” 

Dr. Staggs reported on August 18, 2006 that x-rays of the

claimant’s low back showed “No acute bony pathology.”  Dr.

Staggs’ assessment included “Degenerative arthritis of low

back.”  An MRI of the claimant’s lumbar spine on September

19, 2006 showed “no evidence for acute fracture or

dislocation....There is no evidence for a disc herniation.”  

The claimant began treating with Dr. Baskin on October

16, 2006.  Dr. Baskin ordered additional diagnostic studies

and noted on December 6, 2006, “He had a lumbar myelogram

and post myelogram CT done on 11/29/06.  This revealed

degenerative disc disease at L5-S1 with no significant canal

or foraminal stenosis.  There is internal disc desiccation

with a vacuum disc phenomenon at L5-S1.  The remaining

levels were fairly unremarkable.”  Dr. Baskin opined on

January 4, 2007 that the claimant had reached maximum

medical improvement.  Dr. Baskin also reported on January 4,

2007, “In reviewing the imaging studies of Mr. Lundy’s

lumbar spine, including MRI and lumbar myelogram with post

myelogram CT, there are no new objective findings from his

August 7, 2006 injury.  I think all of the findings date

back to his original injury of 1988.  Mr. Lundy does not
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have any permanent partial impairment rating.”  The parties

stipulated that Dr. Baskin assigned a 0% additional rating

and placed the claimant at maximum medical improvement on

January 4, 2007.  Dr. Ackerman stated in May 2009, “Dr.

Barry Baskin has reviewed [the claimant’s] records and the

conclusion is that there are no objective changes in his

condition based on imaging studies, etc.  He would therefore

not be eligible for an increase in his impairment rating.”  

The preponderance of evidence in the present matter

demonstrates that the claimant did not sustain any permanent

physical impairment as a result of the August 3, 2006

compensable injury.  Therefore, the claimant did not prove

he was entitled to wage-loss disability benefits for the

August 3, 2006 compensable injury.  Wal-Mart Stores, Inc.,

supra.  The Full Commission affirms the administrative law

judge’s finding that the claimant did not prove he was

entitled to wage-loss benefits as a result of the August 3,

2006 compensable injury.  

C.  Permanent Total Disability

A claimant is not required to prove that he sustained a

permanent physical impairment in order to prove he is

permanently totally disabled.  Rutherford v. Mid-Delta Cmty.
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Servs., Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008). 

Ark. Code Ann. §11-9-519(e)(Repl. 2002) provides:

(1) “Permanent total disability” means inability,
because of compensable injury or occupational
disease, to earn any meaningful wages in the same
or other employment.  
(2) The burden of proof shall be on the employee
to prove inability to earn any meaningful wage in
the same or other employment.

  
An administrative law judge found in the present

matter, “8.  The claimant has failed to prove by a

preponderance of the evidence that he is permanently and

totally disabled in that he has been released to return to

light duty work.”  The Full Commission affirms the

administrative law judge’s finding that the claimant did not

prove he was permanently totally disabled.  The parties

stipulated that the claimant sustained a compensable low

back injury on August 3, 2006.  The claimant received

medical treatment including physical therapy and epidural

steroid injections.  Dr. Baskin assigned a 0% anatomical

impairment rating and pronounced maximum medical improvement

on January 4, 2007.  The claimant testified that the

respondent-employer informed him in January 2007 that

restricted work was not available.    
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Dr. Ackerman and Dr. Henry opined in November and

December 2008 that the claimant was not able to perform any

gainful employment.  However, the results of a Functional

Capacity Evaluation on March 26, 2009 indicated that the

claimant was physically able to perform work at the Light

classification level.  Dr. Baskin stated on April 14, 2009,

“It is my opinion that Mr. Lunday could work in a light

physical demand category.”  The Commission has the duty of

weighing medical evidence and, if the evidence is

conflicting, its resolution is a question of fact.  Green

Bay Packaging v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 695

(1999).  In the present matter, the Full Commission finds

that Dr. Baskin’s opinion is entitled to more significant

evidentiary weight than the opinions of Dr. Ackerman or Dr.

Henry.  We recognize that the claimant is age 60 and may not

be physically able to perform unrestricted manual labor for

the respondent-employer.  However, the claimant did not

prove that he was unable to earn any meaningful wage in the

same or other employment.  The evidence before the

Commission indicates that the claimant possesses above-

average intelligence and has received some undergraduate

education after graduating from high school.  The latest
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Functional Capacity Evaluation indicated that the claimant

was able to perform work in the Light category.  The

probative evidence of record does not demonstrate that the

claimant is reliant on narcotic medication to the extent

that he is unable to perform any gainful employment.  The

record indicates that the claimant has not attempted to

return to work since August 7, 2006.  The claimant’s lack of

interest in returning to work is an impediment to the

Commission’s assessment of the claimant’s loss of wage-

earning capacity.  See City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W.2d 946 (1984).

Based on our de novo review of the entire record, the

Full Commission affirms the administrative law judge’s

finding that the claimant did not prove he was entitled to

wage-loss disability or permanent total disability.  The

Full Commission also finds that the claimant did not prove

he was entitled to permanent total disability in accordance

with the odd-lot doctrine.  Because we affirm the

administrative law judge’s finding that the claimant did not

prove he was entitled to wage-loss disability or permanent

total disability, we need not adjudicate whether Respondent
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No. 2, Second Injury Fund, is liable for benefits.  The

instant claim is denied and dismissed.

IT IS SO ORDERED.

                                                           
                        GAIL MATTHEWS, Special Commissioner

                                                           
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After a de novo review of the record, I must

respectfully dissent from the majority opinion.  I find that

the 2006 injury is an aggravation of a pre-existing

condition.  I find that the claimant, despite having no

permanent impairment rating from the 2006 injury, is

entitled to permanent and total disability benefits.  I also

find that the Second Injury Fund has liability in this

claim.

Aggravation

          In workers’ compensation law, an employer takes

the employee as he finds him, and employment circumstances

that aggravate pre-existing conditions are compensable. 

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120
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S.W.3d 150 (2003).  An aggravation of a pre-existing non-

compensable condition by a compensable injury is itself

compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3

S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident.  Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900 (2000).  An aggravation, being a

new injury with an independent cause, must meet the

definition of a compensable injury in order to establish

compensability for the aggravation.  Farmland Ins. Co. v.

Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996). 

          Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002) defines

“compensable injury”:

(i) An accidental injury causing
internal or external physical harm to
the body...arising out of and in the
course of employment and which requires
medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by
time and place of occurrence[.]

          A compensable injury must be established by

medical evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D).  “Objective findings” are those
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findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(a)(i).

          The first injury was in February of 1988.  The

claimant testified that he injured his back while lifting a

roll-a-lift, trying to push it out of the way.  He testified

that he did not have any similar back problems before this

incident and, after the incident, he continued to have pain. 

Claimant testified that he had a back surgery by Dr. Hudgins

in 1989, and he continued to have back problems and take

medication.  Dr. Ron Williams assigned a 10% anatomical

rating on September 10, 1992.  The claimant continued, with

restrictions, to work for Entergy until 2006, when he

suffered an aggravation of his pre-existing back injury.

          His second injury occurred in August, 2006, when

he was pinned by a forklift.  The claimant testified that,

after the August 2006 injury, he had more back pain.  He

described it as extreme pain and hip pain in both hips.  He

testified that since the forklift incident, he has had pain

every day.  He testified that he saw Dr. Staggs, Dr.

Baskins, and Dr. Ackerman.  The claimant began to treat with

Dr. Baskins at the carrier’s request.  Dr. Baskins gave him

injections and conservative treatment.  On January 4th,
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2007, the claimant was taking Cymbalta, Neurontin, Naproxen,

Amitriptyline, and Lortab for the aggravation injury.  Dr.

Baskins said “He remains off work” and he would work with

Entergy to return him to work, and placed him at MMI with a

0% rating for this last injury.

          Based on the claimant’s credible testimony

regarding a forklift incident, and the medical records

supporting an increased need for treatment after the

forklift incident, I find that the claimant sustained a

compensable aggravation injury in August, 2006.  As evidence

that the claimant’s need for treatment is due to an

aggravation rather than a recurrence, I would note that the

claimant was able to work with his previous injury before

the August 2006 incident, and has not been able to work

after the incident.

Permanent Total Disability

          The Court of Appeals has held that a permanent

physical impairment rating is not necessary in order for an

injured employee to be awarded permanent-total disability

benefits.  See Rutherford v. Mid-Delta Cmty. Servs., Inc.,

102 Ark. App. 317, 285 S.W.3d 248 (2008). As this is a new
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aggravation injury occurring in 2006, the odd-lot doctrine

does not apply.

          In this case, claimant is currently 60 years old. 

While Dr. Barry Baskins stated that he thought the claimant

could work, the claimant’s two treating doctors both opined

that he was unable to return to work.  Both Dr. Ackerman and

Dr. Henry are aware of the effect of the medication that the

claimant is on for his chronic back pain.  Claimant’s

medications are Tramadol 50 mg. q 6 hours PRN, Lyrica and

Baclofen 20 mg. q 8 hours, Lexapro 20 mg. daily,

Amitriptyline 10 to 20 mg. at bedtime as needed.  The

effects of these medications were clearly considered by Dr.

Henry, who stated: “or any job requiring significant

concentration in view of medications required.  Basically,

he is disabled and unable to work.”

          I find the opinion of Dr. Henry to be more

persuasive than that of Dr. Baskins.  I would note that even

Dr. Baskins would not return the claimant to work without

severe restrictions.  Based on Whitlatch vs. Southern

Development, 84 Ark. App. 399, 141 S.W.3d 916 (2004), I find

Dr. Henry’s consideration of the claimant’s use of

medication in determining that he is disabled and unable to
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work to be more appropriate than the opinion of Dr. Baskins

returning the claimant to work. As such, I find the claimant

to be permanently and totally disabled.

Second Injury Fund Liability

          The liability of the Second Injury Fund comes into

question after three hurdles have been overcome. 

Chamberlain Group v. Rios, 45 Ark. App. 144, 871 S.W.2d 595

(1994).  First, the employee must have suffered a

compensable injury at his present place of employment. 

Second, prior to that injury, the employee must have had a

permanent partial disability or impairment.  Third, the

disability or impairment must have combined with the recent

compensable injury to produce the current disability status. 

When the last injury combines with previous injuries with

the same employer, the Second Injury Fund is liable for

wage-loss benefits.  Nelson v. Timberline, Inc., 332 Ark.

165, 964 S.W.2d 357 (1998).

          In this case, the claimant’s first injury resulted

in a surgery and a 10% impairment rating.  However, he was

able to work with restrictions and palliative treatment

until he suffered the compensable aggravation injury in

August 2006.  It is only after this last injury that the
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claimant was unable to work.  It is only after the last

injury that two doctors offered the option of a fusion

surgery - Dr. Tim Burson, on November 20, 2007, and Dr. Ed

Sear, on July 6, 2010.  It is only after the second injury

that two treating doctors said the claimant was unable to

work.  Based on the above evidence, I find that the Second

Injury Fund should be held liable for the claimant’s

permanent and total disability.

          For the aforementioned reasons, I must

respectfully dissent.

______________________________
                         PHILIP A. HOOD, Commissioner


