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EMPLOYER RESPONDENT
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OPI NI ON FI LED SEPTEMBER 12, 2011

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE JOHN BARTTELT,
Attorney at Law, Jonesboro, Arkansas.

Respondent represented by the HONORABLE BETTY J. HARDY
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed.

OPI NI ON AND ORDER

The cl ai mant appeals an adm ni strative | aw judge’s
opinion filed February 8, 2011. The adm nistrative |aw
j udge found that the claimnt did not prove she sustained a
conpensabl e injury to her neck or back. After review ng the
entire record de novo, the Full Conm ssion affirns the
adm nistrative |law judge’' s opinion. The Full Conm ssion

finds that the claimant did not prove by a preponderance of
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t he evidence that she sustained a conpensable injury to her
neck or back.
. H STORY

The testinony of Jodie Marie Kumer, age 36, indicated
t hat she becane a public school nusic teacher in about 1998.
Ms. Kunmer testified that she had sustai ned a previous
injury to her |lower back: “The first injury was when
taught at Westside....l was noving a nusic stand cart and
ruptured a disk.” An MRl of the claimant’s |unbar spine was
taken on May 21, 2002:

Patient with | ow back pain since 5-10-02. Patient
hurt back while lifting. Pain extends into both

| egs. Patient has had no surgery.

There is decreased signal of disc material at L3-
L4, L4-L5, and L5-S1 consistent with | oss of water
content and degenerative di sc disease. The signal
of vertebral bodies is well maintained. Conus is
unr emar kabl e.

There is broad based disc protrusion at L4-L5
effacing the anterior aspect of the thecal sac.
There is mnimal narrow ng of each superior

| ateral recess and perhaps very m nimal conpron se
of the superior aspect of each L5 root. There is
very mld caudal extension of disc material at
this | evel.

L5-S1 shows a |l arge disc extrusion/herniation
posterolaterally on the left with sone caudal
extension of disc material. There is conprom se
of the left S1 root.
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The record indicates that Dr. Rebecca Barrett-Tuck
performed a | am notony and deconpression to the claimant’s
| unbar spine on June 25, 2002.

The clainmant testified that she had never been treated
for pain in her cervical spine. According to the record,
however, the clainmant was involved in a notor vehicle
acci dent on or about Septenber 12, 2002 and was di agnosed
wi th neck sprain and |unbar sprain. An x-ray was taken on
Sept enber 12, 2002:

LUMBAR SPI NE: Alignment of |unbar spine good.
There is narrow ng of the L5-S1 disc space.

CERVI CAL SPI NE: Sone reversal of the nornal

| ordotic curvature consistent with positioning or
spasm Good mai ntenance of vertebral body height.
Narrow ng of the C3-C4 disc space as well as the
C5-C6 disc space. Head tilted a bit to the right
suggesting that sone of the reversal of curvature
of the cervical spine is probably due to spasm
Qdont oi d process nornmal relative to | ateral masses
of C1.

| MPRESSI ON:

1. Findings consistent with spasm of the cervical
spine with some narrowi ng of disc spaces, as
descri bed.

Dr. Rodney Routsong perforned surgery on the clai mant
on Cctober 4, 2005: “Repeat left L5 mcrolam nectony with
m cr odi ssection, lysis of cicatrix, and renoval of herniated

disk material of L5-Sl1 for nerve deconpression.” The post-
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operative diagnosis was “Recurrent |eft S1 radicul opathy,
secondary to cicatrix and herniated disk material of L5-S1.”

Dr. W S. Zeegers examined the claimant at a clinic in
Muni ch, Gernmany on August 24, 2007. Dr. Zeegers reported,
“MRI total spine: C spine: noderate central bul ging C5-
C6....L-spine DDD L3-L4, L4-L5, L5-S1.” ©Dr. Zeegers
performed “Inplantation Artificial D sc Prosthesis” at L5-
S1, L4-L5, and L3-L4. Dr. Zeegers instructed the clai mant
foll ow ng surgery, “Take care: the incidence of recurrent or
new back conplaints is the sane or even nore as for other
‘“heal thy’ people in your age, and we have to discuss your
cervical C5-C6 problem”

The claimant’s testinony indicated that she began
wor ki ng for the respondent-enpl oyer, M dland School
District, in about August 2008. The parties stipulated that
an enpl oynent relationship existed on or about April 3,
2009. The claimant testified on direct exam nation:

Q Going back to April 3, 2009, you were teaching
for the Mdland School District, is that correct?

A Yes...
Q If you wll tell the Judge what happened.
A. The classes were changing and | could hear ny

next class running to cone to nusic class and |
opened the door to get classroomcontrol and a
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student ran into ne and pushed nme - slamred ne
back into the door facing and that’'s what

happened.

Q Did you experience pain at that point in tinme?
A Yes....l| hurt all over....

Q Wiat part of your body struck - struck the
door ?

A. M back. ...
Q And did you finish out the school day?
A, Yes, | did.

The clai mant signed a Form AR-N, Enpl oyee’s Notice O
Injury, on Friday, April 3, 2009. The clainmant reported on
the Form AR-N that she had injured her “hip and back (right
side hip)....A student ran and pushed ne agai nst the door &
wal | .” The claimant agreed on cross-exam nation that she
did not report any neck pain on the Form AR-N. The cl ai mant
testified, “Wien I went hone and |laid dowm ny neck started
to hurt so bad....l couldn’t hardly turn ny neck. It was
just a very intense, horrible pain in nmy neck and it did not
stop.”

The record contains a Form AR-3, Physician’ s Report,
signed by Dr. Mchael E. Crawley on April 6, 2009: “Fourth
grader charging in room pushed patient, hit door facing -

4/ 3/ 09 @12:30 c/o neck, L hip & back pain.” A handwitten
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di agnosis on the Form AR-3 appeared to indicate, “X-ray - C

spi ne -

cervi cal

| oss of lordosis concur” in addition to “Prior

spi nal nuscle spasm”

An MRl of the claimant’s cervical spine was taken on

April 18, 2009:

FINDI NGS: There is mld reversal of norma

cervical lordosis centered at the C5 |l evel with no
fracture or subluxation. Cervical spinal cord is
normal in size and signal intensity.

At C2-C3, no focal disc herniation and no canal or
foram nal narrow ng.

At C3-C4, mld disc bulging effaces the anterior
dural sac but does not cause significant canal or
foram nal narrow ng.

At C4-C5, maybe a tiny central disc herniation

W t hout significant canal or foram nal narrow ng.
At C5-C6, there is a noderate size central disc
herni ati on which does cause at least a mld to
noderate canal stenosis with sone flattening of
the cord but no abnormal cord signal. This is
slightly nore promi nent on the left than right.
The neurof oram na are not narrowed.

At C6-C7, tiny central disc herniation also seen
effacing the anterior dural sac but not causing
significant canal or foram nal narrow ng.

At C7-T1, no focal disc herniation and no canal or
foram nal narrow ng.

| MPRESSI ON:

DI SC HERNI ATI ONS AT SEVERAL LEVELS BUT MOST

PROM NENT AT C5-C6 WHERE THERE | S CANAL STENGCSI S
AS DESCRI BED ABOVE.

An MRl of the claimant’s |unmbar spine was al so done on

April 18, 2009, with the follow ng inpression:

STUDY | S LIM TED BY THE METALLI C ARTI FACT FROM
ARTI FI Cl AL DI SCS. M LD FACET HYPERTROPHY SEEN AT
THE UPPER TWO LEVELS W TH NO FOCAL DI SC
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HERNI ATI ON.  NO DEFI NI TE ABNORMALI TY I N THE LOAER
LUMBAR SPI NE

Dr. Crawl ey exam ned the claimant on April 22, 2009 but
did not report any objective nedical findings. Dr. Craw ey
assessed “cervical pain.” Dr. Barrett-Tuck saw the clai nant
on May 19, 20009:

Jodi e Vaughn Kummrer is a very pleasant 34-year-old
| ady referred by Dr. M chael Crawl ey for

eval uati on of severe neck pain. M. Kumrer

i ndi cates that about a nonth to six weeks ago
whil e at her teaching job one of her students

ran through her door slammng into her and
knocki ng her up against a door resulting in

i mmedi ate severe neck pain. The pain has been
severe since that tine so severe that she has been
unable to work and, in fact, has had her nother
assi sting her personal care. She conplains that
the pain is located in the posterior neck
radiating to the left a bit nore than the right
but that the pain is diffuse involving her entire
neck. She has not responded to conservative
treatment. Her past history is significant for

| unbar di sc di sease. She underwent a | unbar

| am nectony in June of 2002 and a second di sc
surgery in Cctober of 2005. She nmade a trip to
Germany for artificial disc replacenents at three
| evel s, L3-L4, L4-L5, and L5-S1. She indicates
that she has done very well after that procedure.
It was conpl eted in August of 2007. She has never
had difficulty with her neck prior to this

i ncident....

Physi cal exam nation is of a well-devel oped, well -
nouri shed norbidly obese |ady who is 287
pounds. ... Exam nati on of the neck shows narked
decreased range of notion. Primarily, this is
going to be due to nuscul ar spasm and poor efforts
in attenpting to nove the neck....
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MRl of the cervical spine shows a central disc
rupture at C5-C6 effacing the thecal sac and
touching the mdline of the spinal cord. There is
no nerve root conprom se. There is, however,
narrowi ng of the spinal canal. At C6-C7, there

is atiny central disc rupture that does not
appear to be significant. M nor changes are noted
at C4-C5.

Dr. Barrett-Tuck assessed “1. Soft disc rupture C5-C6
secondary to injury. 2. Morbid obesity.” Dr. Barrett-Tuck
stated, “In general, her cervical spine anatony |ooks very
good. She has a central soft disc rupture at C5-C6....As
soon as we have received approval from her insurance
conpany, we will place her on the surgery schedule.”

Dr. Crawl ey saw the claimant on June 11, 2009 and
assessed “cervical pain.” Dr. Crawley did not report any
obj ective nedical findings on June 11, 2009. Dr. Barrett-
Tuck perfornmed surgery on June 22, 2009: “Anterior cervical
di skectony and fusion, C5-C6, using nmachined allograft and
anterior Providence plate.” The pre- and post-operative
di agnosi s was “Di sk rupture, C5-C6."

The claimant followed up with Dr. Barrett-Tuck on
August 4, 2009: “She underwent ACDF at C5-C6 on 6/22/009.
Jodi e has conplained quite a | ot of pain....She conplains of

nmuscul ar type suboccipital pain and sone pain into the neck.

| think all of this is entirely nornmal. She has been very
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sedentary. | have encouraged her to increase her
activities. She is a nusic teacher. | do think she can
return to work in two weeks as she had previously
anticipated. W are going to approve her, however, for only
half a day at work. | think she will need sonme tine to
regain her stam na and allow further healing.”

Dr. Barrett-Tuck noted on Septenber 15, 2009, “Today,
she conplains of a lot of pain in the | eft shoul der and
synptons of fatigue, nunbness, and tingling in what seens to
be the ul nar nerve distribution....|l have asked for an M
of the neck and of the left shoulder as well as nerve
conduction studies of the left armdue to her continued
synpt ons. ”

An MRl of the claimnt’s cervical spine was perforned
on Cctober 7, 2009, wth the inpression, “Post surgical
changes as described at C5-C6. No evidence of recurrent
disc herniation. No significant canal stenosis or foram nal
narrowing.” An MRl of the claimant’s left upper extremty
was done on Cctober 7, 2009, with the inpression, “There is
sone very mld fraying of the undersurface of the dista
supraspi natus tendon. No evidence of rotator cuff or |abra

tear by MR”
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Dr. Barrett-Tuck informed the claimant on Cctober 12,
2009, “The MRl of the cervical spine shows no evidence of
new ruptures or other significant abnormalities. M nor
bul ges are noted. This is considered a normal finding. The
MRl of the shoul der did show sone fraying of one of the
t endons of the shoulder but no full thickness rotator cuff
tear. It nay be that we would wi sh to consider orthopedic
eval uation of your shoulder.” (The clainmant does not
contend that she sustained a conpensable injury to her |eft
shoul der or |eft upper extremty, and the evidence does not
denonstrate that the claimant sustai ned a conpensable injury
to her left shoulder or left upper extremty.)

The parties deposed Dr. Barrett-Tuck on January 12,
2010. The respondents’ attorney questioned Dr. Barrett-
Tuck:

Q Wiat was your inpression after reviewing [the
April 18, 2009 cervical MRI] and doing a physi cal
exam nation on Ms. Vaughn?

A.  The MRI did show a central disc rupture at Cb5-
Ce. | felt that the - | called it just minor tiny
central disc abnormalities at 4-5 and 6-7. | did
not feel that those were significant. But that
her rupture at C5-C6 was significant, and | felt
was secondary to her injury....

Q \What led you to believe that it was related to

her injury that she described to you where the
student had pushed her into the -



(Vaughn) Kumrer - F903387 11

A.  Her history.

Q Was there anything on the MRl report that
woul d indicate how Il ong this disc herniation had
been there at the C5-6 | evel ?

A. No, other than the fact that it did appear to
be a soft disc rupture. It wasn’'t calcified. It
didn’t have associ ated bone spurs, or anything
that would indicate that it was a chronic
condition....

Q So as | understand, based on your report, you
feel that the ruptured disc at the C5-6 |eve
where you did the surgery was due to the incident
that she described to you occurring with the
student and the door?

A. Yes.

Q You said that was based on history. Do you
have any other objective findings that relates the
conplaints at the C5-6 | evel of her spine to that

i nci dent ?

A, No...

Q You nentioned in your reports that M. Vaughn
went to Germany for sone surgery on her | unbar

spi ne -
A.  Right.
Q - prior to comng to see you. Have you

revi ewed any of those reports?
A, No...

Q Looking under the inmaging section on the
report on Page Two, and again |ooking at the front
of this report, it was dated August the 24'h,

2007, it looks like under the imaging section, she
actually had an MRl of the total spine. [Is that
your understandi ng of reviewi ng the report?
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A. Yes.

Q And specifically on the C spine it showed a
noderate central bulging at the C5-67

A Uh- huh, | see that.

Q And it sounds like that the noderate centra
bul ging at the C5-6 level is the sane type of

bul gi ng/ herni ati on that she had showi ng up on her
April 2009 report and was the condition which you
performed surgery for in June of 2009. |Is that
consi stent with your review?

A. Well, no, the report says she has a central
bul ge. She had a herniation at the tine | saw
her, and I would like very nuch to see these two
studi es to conpare.

But usually a bulge is not a herniation....

Q Based upon the fact that she was getting sone
consultation, or at |east sone review, and

probl enms indicated at the C5-6 | evel of the
cervical spine, would this change your opinion
that the treatnment that you rendered to her at the
C5-6 level was due to the incident with the
student in April of 2009 versus sonething that

was al ready going on with her cervical spine back
i n August of 2007 when she had these studies

per f or med?

A. That’'s very difficult since we don’'t have

i mges. (Qobviously, the physicians in Germany felt
that there were some issues at C5-C6. On one
hand, they called it a bul ge, which should nean
that it’s not a very significant abnornmality. But
on the other hand, apparently they felt that it
deserved sone follow up....

Q Soto fully address this issue, what we need
to dois try to obtain a copy of the actual inmages
from Germany for the cervical spine?

A.  That woul d be perfect.
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Dr. Barrett-Tuck corresponded with the respondents
attorney on April 22, 2010:

| have had the opportunity to review the imges

t hat have been obtai ned from Al pha Spine Center in
Germany, the date of this study being 8/23/07.
have revi ewed those i mages and conpared t hem
directly to the MRl inmages of the cervical spine

taken at NEA Baptist on April 18, 2009. | have
conpared these two studies side by side. The
sagittal inmages are of conparable quality. |ndeed

the study from 2007 shows a significant disc
protrusion at C5-C6 with effacenent of the CSF
space and slight effect upon the spinal cord.
These sagittal images appear identical to the
sagittal T2 imges of April 18, 2009. | have also
attenpted to conpare the axial inages obtained in
Germany in August of 2007 wth the sagittal images
obt ai ned here at NEA Baptist on April 18, 2009.
The quality and clarity of the inmages from Germany
are not nearly as sharp as those obtained at

NEA Baptist. Regardless, | believe that the
conparison is sufficiently accurate.

| ndeed the central disc rupture is seen on the
2007 study and appears very simlar, if not
identical, to the abnormalities seen April 18,
2009. Therefore, this would appear to be an
exacerbation of a pre-existing condition rather
than an entirely new injury.

The claimant’s attorney corresponded with Dr. Barrett-
Tuck on May 13, 2010 and stated in part, “l need to know if
your use and definition of the word ‘exacerbation’ is the
same as the ‘aggravation.’” Are those tw words
i nt erchangeabl e in your report?” Dr. Barrett-Tuck replied
on June 1, 2010: “I consider ‘exacerbation’ and

‘aggravation’ to be interchangeable words, so certainly an
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aggravation of her pre-existing condition would be an
accurate description of the synptons that she suffered in
relation to the disc rupture or protrusion that she sought
to fix that required surgical intervention.”

The parties deposed Dr. Barrett-Tuck on Septenber 22,
2010. The respondents’ attorney questioned Dr. Barrett-
Tuck:

Q As you may recall, she had gone to Germany in
the past for sone surgery related to her |unbar
spine. And during that tinme, she had sone tests
performed that was either a CT, or a nyel ogram or
an MRl of her cervical spine?

A. Yes.

Q Then during the [January 12, 2010] deposition
you had indicated that in order to nmake a

determ nation or to state the difference, if there
was any, between the August 2007 study and the one
that was done in April of 09, you would need to
see the fil ns.

A. Right....

Q And then also, it |ooks |ike the 2007 filns
showed a central disc rupture. And it was very
simlar if not identical to the abnormalities that
were seen in April of *09?

A. That's correct....

Q And you al so indicated based upon the fact
that they were either very simlar or identical
that it would appear that there was an
exacerbation of her pre-existing condition rather
than an entirely new injury?
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A.  Right.

Q And | believe M. Barttelt sent you a letter
i nqui ri ng about exacerbation versus aggravati on.
But if you would, just for the judge, what was
your basis for indicating that there was an
exacerbation of a pre-existing condition?

A. The fact that Ms. Vaughn told nme that she had
never had difficulty with pain in her neck. And
that the pain began inmediately at the tine that,
if | understand correctly, the student cane

t hrough a door, and she was hit forcefully with

t hat door.

Q \Were there any objective findings either on
your physical exam nation and surgery that you
performed or in the diagnostic test that you
reviewed that would indicate a specific injury or
a mechani smthat would show an exacerbation?

A.  No.
Q Soit’s strictly on her conplaints?
A. Exactly....

Q So as far as the surgery to the C5-6 |evel,
you were repairing sonething that was already
present in August of 2007, is that correct?

A. It appeared very simlar, if not the sane,
radi ographically as it did in 2007....

Q The report also indicates conplex pain
syndronme, strong suspicion of cervical syndrone C5
and 6. Wuld that indicate that she m ght be
havi ng sone pain in the cervical spine area?

A Yes.
Q So | guess then her history was incorrect to

you that she hadn’t had any problens with her
cervical spine before April of 2009 if the report
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from August of ‘07 is indicating that she does
have a conplex pain syndronme related to the C5-6
| evel, is that right?

A Yes...
The claimant’s attorney questioned Dr. Barrett-Tuck

Q And you had already given your opinion that in
fact it was your opinion to a reasonabl e degree of
nedi cal certainty that it’s nore |ikely than not
that the incident that happened at the school did
in fact aggravate the underlying condition and
cause her synptons, is that correct?

A. That's correct.

Q You wote ne a letter on June 1%, 2010. Have
you reviewed that letter?

A.  Yes.
Q And is that still your opinion in this case,
Dr. Tuck?

A.  Yes. W were discussing the difference

bet ween the words exacerbati on and aggravati on,
and | consider those two words to basically nean
the sane thing. And according to Jodie’ s history,
the injury that she described resulted in an
aggravation of her condition...

The respondents’ attorney followed up with Dr. Barrett-
Tuck:
Q Wiat objective findings are there in the
records to support that there was an exacerbation
or an aggravation of the pre-existing condition?

A. Hi story, her history....
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Q The only information you have about the event
occurring is what Ms. Vaughn described to you, is
t hat correct?

A. That’s right.

Q But from an objective nmedical standpoint,
there’s nothing in the records to show an injury,
is that correct?

A. Right. W don't have a video tape of what
happened, and we don’t have any way to nmeasure the
forces that occurred or - all | have to go on is
what she tells ne.

A pre-hearing order was filed on Cctober 25, 2010. The
cl ai mant contended that she “suffered a conpensable injury
to her neck and back on or about April 3, 2009, when a
fourth-grade student ran into her, pushing her into a steel
door facing. The claimant is entitled to worker’s
conpensation benefits including nedical treatnent.”

The respondents contended that the claimnt “did not
sustain an injury arising out of and in the course and scope
of her enploynent on April 3, 2009. Specifically, the
respondents assert that any conplaints the claimant may have
woul d be due to a pre-existing condition and not causally
related to her enploynment at Mdland H gh School District or
any incident that nmay have happened on April 3, 2009.”

The parties agreed to litigate the follow ng issues:
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1. Wether the clai mant sustai ned a conpensabl e
injury to her neck and back.

2. \Wether the claimant is entitled to reasonably
necessary medi cal treatnent.

3. Wiether claimant is entitled to tenporary
total disability benefits.

4. \Whether the claimant is entitled to a
controverted attorney’'s fee.

After a hearing, an adm nistrative |aw judge filed an
opi nion on February 8, 2011. The adm nistrative |aw judge
found that the clainmant did not prove she sustained a
conpensabl e injury to her neck or back

The cl ai mant appeals to the Full Comm ssion.

1. ADJUDI CATI ON

A. Compensability

Act 796 of 1993, as codified at Ark. Code Ann. 811-9-
102(4) (Repl . 2002), provides:

(A) “Conpensabl e injury” neans:

(1) An accidental injury causing internal or
external physical harmto the body ...

arising out of and in the course of enploynent and
whi ch requires nedical services or results in
disability or death. An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by tine and place of occurrence[.]

A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
8§11-9-102(4) (D) (Repl. 2002). “Qnjective findings” are those

findi ngs which cannot conme under the voluntary control of
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the patient. Ark. Code Ann. 811-9-102(16)(A) (i) (Repl.
2002). The requirenent that a conpensable injury nust be
establ i shed by medi cal evidence supported by objective
findings applies only to the existence and extent of the
injury. Stephens Truck Lines v. Millican, 58 Ark. App. 275,
950 S.wW2d 472 (1997).

The cl ai mant has the burden of proving by a
preponderance of the evidence that she sustained a
conpensable injury. Ark. Code Ann. 811-9-102(4)(E) (i) (Repl.
2002). Preponderance of the evidence neans the evidence
havi ng greater weight or convincing force. Smith v. Magnet
Cove Barium Corp., 212 Ark. 491, 206 S.W2d 442 (1947).

An admi nistrative |law judge found in the present
matter, “3. Caimant has not proven by a preponderance of

the evidence that she sustained a conpensable injury either

to her neck or to back.” The Full Comm ssion affirns this
fi ndi ng.
1. Neck

The parties stipulated that an enploynent relationship
exi sted on or about April 3, 2009. The claimant testified
that a student ran into her on April 3, 2009 and “sl amed”

her into a door facing. The claimant testified that only
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her back struck the door but that she “hurt all over.” The
cl ai mant signed an Enpl oyee’s Notice O Injury on Friday,
April 3, 2009 and reported that she had injured her “hip and
back (right side hip).” The claimant did not report on the
Notice of Injury that she felt any neck pain as a result of
the alleged accident. The claimant testified that she
gradual | y began experiencing intense pain in her neck after
she had gone hone for the weekend. Dr. Crawl ey reported on
April 6, 2009 that a fourth grader had pushed the clai mant
into a door facing, and that the claimant conpl ai ned of pain
in her neck, left hip, and back.

An MRl of the claimant’s cervical spine was perforned
on April 18, 2009. Findings fromthe April 18, 2009 MR
included “m|d reversal of nornmal cervical |ordosis centered
at the C5 level with no fracture or subluxation.” The Ful
Comm ssi on recogni zes that “loss of l|ordosis,” which has
been defined as “abnormally increased curvature of the
spine,” can be interpreted as nedical evidence supported by
obj ective findings establishing a conpensable injury. King
v. Peopleworks, 97 Ark. App. 105, 244 S.W3d 729 (2006),
citing Estridge v. Waste Management, 343 Ark. 276, 33 S.W 3d

167 (2000). In the present matter, however, we note that



(Vaughn) Kumrer - F903387 21

“reversal of the normal lordotic curvature” in the
claimant’s cervical spine had already been shown in an x-ray
t aken Septenber 12, 2002, followi ng the claimnt’s

i nvol venent in a notor vehicle accident with a resulting

di agnosi s of neck sprain. There is no evidence in the
present matter connecting the “mld reversal of nornma
cervical lordosis” shown on April 18, 2009 to the all eged
accident of April 3, 2009. In Ford v. Chemipulp Process,
Inc., 63 Ark. App. 260, 977 S.W2d 5 (1998), the Arkansas
Court of Appeals affirnmed the Comm ssion’s finding that the
clai mant did not sustain a conpensable injury when there was
no evi dence connecting objective nedical findings (nuscle
spasns) to an all eged specific incident. |In the present
matter, the evidence does not denonstrate that “mld
reversal of normal cervical |ordosis” reported on April 18,
2009 was causally related to the accidental injury allegedly
occurring on April 3, 2009. The April 18, 2009 MRl al so
showed mld disc bulging at C3-C4, “maybe a tiny disc
herniation” at C4-C5, and a “tiny disc herniation” at C6-C7.
The record in the present matter does not show that these
findings were “acute” in nature, and the evidence does not

denonstrate that these findings were the result of the
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clai mant all egedly being pushed agai nst a door facing on
April 3, 2009. See Ford, supra.

The claimant argues that the prinmary issue on appeal to
the Full Comm ssion is “conpensability of the clainmant’s
C5/C6 cervical disk injury.” An MRl of the claimant’s
cervical spine in August 2007 already showed “noderate
central bulging C5-C6.” Dr. Zeegers informed the clai mant
i n August 2007, “we have to discuss your cervical C5-C6
problem” As we have noted, the claimant contends that she
sust ai ned a conpensabl e accidental injury to her neck on
April 3, 2009, when a fourth-grade student allegedly pushed
the claimant into a door facing. An MRl on April 18, 2009
showed a “noderate size central disc herniation” at C5-C6.
Dr. Barrett-Tuck began treating the claimant in May 2009 and
at first assessed “1. Soft disc rupture C5-C6 secondary to
injury.” Dr. Barrett-Tuck subsequently perforned a
di skectony and fusion at C5-C6. Dr. Barrett-Tuck was
deposed on January 12, 2010 and opi ned, based on the
claimant’s history given to her, that there had been a
“central disk rupture at C5-C6.” Dr. Barrett-Tuck testified

at the first deposition that she had not reviewed the
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di agnostic testing of the claimnt’s cervical spine
performed i n August 2007.

After having the opportunity to review the results of
the cervical MRl adm nistered in August 2007, Dr. Barrett-
Tuck corresponded with counsel on April 22, 2010 and stated
in part, “the central disk rupture is seen on the 2007 study
and appears very simlar, if not identical, to the
abnornmalities seen April 18, 2009.” Dr. Barrett-Tuck then
testified at another deposition, taken Septenber 22, 2010.
Dr. Barrett-Tuck confirnmed at the second deposition that the
di agnostic testing of the claimnt’s cervical spine
performed before and after the alleged injury of April 3,
2009 was “very simlar or identical.” Dr. Barrett-Tuck
agreed that there were no objective nedical findings
establishing an injury to the clainmant’s neck occurring on
April 3, 2009.

An enpl oyer takes the enpl oyee as he finds her, and
enpl oynment circunstances that aggravate pre-existing
conditions are conpensable. Heritage Baptist Temple v.
Robinson, 82 Ark. App. 460, 120 S.W3d 150 (2003). An
aggravation of a preexisting nonconpensable condition by a

conpensable injury itself is conpensable. Oliver v.
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Guardsmark, 68 Ark. App. 24, 3 S.W3d 336 (1999). An
aggravation, being a newinjury with an i ndependent cause,
nmust nmeet the requirenents for a conpensable injury. Ford
v. Chemipulp Process, Inc., supra. Therefore, to be
conpensabl e, the claimant’s alleged injury to her cervical
spine at C5-C6 nust itself have been a conpensable injury,
establ i shed by medi cal evidence supported by objective
findings. See Grothaus v. Vista Health, 2011 Ark. App. 130,
S W3d __. Inthe present matter, Dr. Barrett-Tuck
testified on Septenber 22, 2010 that the diagnostic filns
taken in 2007 and the MRl taken after the alleged accident
in 2009 were very simlar if not identical. Dr. Barrett-
Tuck testified that she did not see any objective nedical
findings during her physical exam nation of the clainmnt or
in the diagnostic testing perfornmed after the all eged
specific incident. The Conmm ssion has the authority to
accept or reject a nedical opinion and the authority to
determne its probative value. Poulan Weed Eater v.
Marshall, 79 Ark. App. 129, 84 S.W3d 878 (2002). Dr.
Barrett-Tuck testified in the Septenber 22, 2010 deposition
that there were no new objective nedical findings

establishing a conpensable injury. The Full Conm ssion in
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the present matter finds that Dr. Barrett-Tuck’s opinion is
entitled to significant probative weight and value. The
Ful I Conmi ssion al so notes the decision of the Court of
Appeal s in Mooney v. ATs&T, 2010 Ark. App. 600, _ S.W3d

I n Mooney, the Court affirnmed the Comm ssion’ s deni al
of a claimwhen there were no significant changes between an
MRl taken before the alleged work-rel ated acci dent and an
MRI taken after the alleged accident. The record in the
present matter al so denonstrates that Dr. Barrett-Tuck did
not have the full picture of the claimant’s back probl ens
when Dr. Barrett-Tuck first opined that there was “a soft
di sc rupture” at C5-6 which was the result of the alleged
April 3, 2009 accidental injury.

The instant claimant did not prove by a preponderance
of the evidence that she sustained a conpensable injury to
her neck. The claimant did not prove that she sustained an
accidental injury causing internal or external physical harm
to her neck on April 3, 2009. The clainmnt did not prove
that she sustained an injury to her neck which arose out of
and in the course of enploynent, required medical services,
or resulted in disability. The clainmnt also did not

establish a conpensable injury to her neck by nedi cal
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evi dence supported by objective findings not within the
claimant’s voluntary control. W therefore affirmthe
adm nistrative law judge's finding that the clai mant did not
prove she sustai ned a conpensable injury to her neck.

2. Back

The adm nistrative | aw judge al so found that the
claimant did not prove by a preponderance of the evidence
t hat she sustained a conpensable injury to her back. The
Ful I Comm ssion has described at |length the clainmnt’s
testinmony that she injured her neck as the result of being
pushed into a door facing on April 3, 2009. W reiterate
that the claimant initially reported, on April 3, 2009, that
she had injured her back and right hip. Dr. Crawl ey noted
on April 6, 2009 that the claimant was conpl aining of pain
in her neck, left hip, and back. There were no objective
medi cal findings in the record establishing a conpensabl e
injury to the claimant’s back (i.e., muscle spasm swelling,
bruising). An M of the claimant’s back on April 18, 2009
showed m | d facet hypertrophy with no focal disc herniation,
and “no definite abnormality in the | ower |unbar spine.”

The m | d facet hypertrophy shown on April 18, 2009 was not
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obj ective nedi cal evidence establishing a conpensable injury
to the claimant’s back on April 3, 2009.

The instant claimant did not prove by a preponderance
of the evidence that she sustained a conpensable injury to
her back. The claimant did not prove that she sustained an
accidental injury causing internal or external physical harm
to her back which arose out of and in the course of
enpl oynment, required nedical services, or resulted in
disability. The clainmnt did not establish a conpensable
injury to her back by nedical evidence supported by
objective findings not within the claimant’s voluntary
control

Based on our de novo review of the entire record, the
Ful |l Comm ssion affirns the adm nistrative |aw judge’s
finding that the claimnt did not prove she sustained a
conpensable injury to her neck or back. This claimis
t heref ore denied and di sm ssed.

I T 1S SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.
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DISSENTING OPINION

After ny de novo review of the entire record,

find the claimant sustai ned conpensabl e aggravation injuries
to her neck and back, and I would award benefits
accordi ngly.
I n workers’ conpensation |aw, an enpl oyer takes
t he enpl oyee as he finds him and enpl oynent circunstances
t hat aggravate pre-existing conditions are conpensabl e.

Heritage Baptist Tenple v. Robison, 82 Ark. App. 460, 120

S.W 3d 150 (2003). An aggravation of a pre-existing non-
conpensabl e condition by a conpensable injury is itself

conpensable. Jdiver v. Guardsmark, 68 Ark. App. 24, 3

S.W3d 336 (1999). An aggravation is a new injury

resulting froman independent incident. Crudup v. Reqal

Ware, Inc., 341 Ark. 804, 20 S.W 3d 900 (2000). An

aggravation, being a newinjury with an i ndependent cause,
must neet the definition of a conpensable injury in order to

establish conpensability for the aggravation. Farm and |ns.

Co. v. Dubois, 54 Ark. App. 141, 923 S.W 2d 883 (1996).

Ark. Code Ann. 811-9-102(4)(A) (Repl. 2002) defines
“conpensabl e injury”:

(1) An accidental injury causing
internal or external physical harmto
the body...arising out of and in the
course of enpl oynent and which requires
nedi cal services or results in
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disability or death. An injury is

“accidental” only if it is caused by a

specific incident and is identifiable by

time and place of occurrence[.]

A conpensabl e i njury nmust be established by
nmedi cal evi dence supported by objective findings. Ark. Code
Ann. 811-9-102(4)(D). “Objective findings” are those
findi ngs which cannot come under the voluntary control of
the patient. Ark. Code Ann. 811-9-102(16)(a)(i).

Here, the claimant, a school nusic teacher, had a
hi story of lunbar injuries, which were resolved with a 2007
di sc replacenent surgery at three |levels. The claimant was
involved in a car accident in 2002 in which she suffered a
cervical strain, but since that tine, the clainmnt has had
no cervical issues. On April 3, 2009, a student shoved her
into a door frame, causing i medi ate and severe pain
t hroughout her body. Her |unbar and cervical spine were
eval uated, and within 15 days, the cl ai mant underwent
cervical surgery. Her cervical synptons were sonewhat, but
not conpletely resolved by this surgery, and her | unbar
synptons still require nedication.

The majority has msapplied the aw. The Act
requires “medi cal evidence supported by objective findings

establishing the injury.” Ark. Code Ann. 811-9-
102(4) (A (i). There is no requirenent that the injury be
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establ i shed by objective evidence alone. The claimant has
degenerative findings in her l|unbar spine as well as
surgical artifacts at three other |unbar |evels, which
satisfy the el ement of objective findings. The clai mant was
injured in a specific incident while perform ng enpl oynent
services. The claimnt was treated pronptly for this
i ncident, including MR scans of her |unbar spine. The
cl ai mant has presented evidence, in the formof the nedi cal
records nenorializing the subjective and objective
exam nations of her, and her own testinony, which show that
the claimant’ s |unbar spine was not painful after her 2007
surgeries, but that on April 3, 2009, she experienced
significant pain all over her body, which then |ocalized
primarily to her neck. Since that time, she had required
narcoti c pain nedication to manage her |unbar pain, pain
that she did not have in the tinme between recovery from her
2007 surgery and the 2009 incident.

The record supports a causal relationship between
the claimant’s |unbar condition and her April 3, 2009
incident. The fact that the claimant had prior |unbar
i ssues does not bar her recovery here. She was able to work
and was not synptomatic before the incident, but upon that

occurrence, she becanme synptonatic.
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The Act does not require objective findings to
prove causation. Objective findings are required to support
t he nedi cal evidence of injury. The nedical record contains
MRl evidence that the clainmant had cervical spasns, disc
bul gi ng, and herniations. Wen considered with the other
evi dence concerning the mechani smof injury, the claimant’s
conpl aints, the nedical exam nations, the results of
conservative care, and the fact that the claimant did not
have neck problens prior to her April 3, 2009 incident, but
had significant problens i mediately upon that incident,
support the conclusion that the clai mant sustained an injury
to her cervical spine on that date. She was asynptomatic
the day before and synptomatic i nmedi ately upon the
incident. A pre-existing disease or infirmty does not
disqualify a claimif the enploynent aggravat ed,
accel erated, or conmbined with the disease or infirmty to
produce a disability for which conpensation is sought.

Nashville Livestock Comm ssion v. Cox, 302 Ark. 69, 787

S.W2d 664 (1990); Mnor v. Poinsett Lunber & Manf. Co., 235

Ark. 195, 357 S.W2d 504 (1962); St. Vincent Medical Center

v. Brown, 53 Ark. App. 30, 917 S.W2d 550 (1996).
Furthernore, | would note that the najority’s
anal ysis actually precludes not only this claimant, but any

clai mant fromever neeting their burden of proof for a
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conpensabl e aggravation injury. Requiring “new objective
findings for an aggravation injury flies in the face of
comon sense, as it conpletely ignores the fact that an
aggravation injury is based on the fact that the clai mant
has a pre-existing injury that has been aggravated. O
course the objective findings are going to be of the pre-
existing condition. That is the very definition of an
aggravation injury. It is so basic a concept that | amat a
loss as to why | have to spell it out. Concerning conparing
pre-aggravation and post-aggravation MRIs | ooking for “new
obj ective findings: any “new’ objective finding does not
show an aggravation, it shows a newinjury. The absence of
“new’ objective findings on an MRl does not mean that the

cl ai mant does not have an aggravation injury; it sinply
means that the claimant does not have a new injury. Wile
obj ective nedical evidence is necessary to establish the

exi stence and extent of an injury, it is not essential to
establish the causal rel ationship between the injury and the

wor k-rel ated accident. Wal-Mart Stores, |Inc. v. VanWagner,

337 Ark. 443, 990 S.W2d 522, 524 (1999); Horticare
Landscape Managenent v. MDonald, 80 Ark. App. 45, 89 S . W3d

375 (2002). Wth aggravation injuries, the causation
el enent is established by evidence other than “objective

findings.” It is nmy opinion that the majority’ s denial of
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this claimis based on a confusion, seen here and at the
Court of Appeals |level, between “objective findings” and
“causation.” This trend is very disturbing because a whole
class of injuries, aggravation injuries, is being affected
by this confusion.

For the aforenmentioned reasons, | mnust

respectfully dissent.

PH LIP A HOOD, Conm ssioner



