BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F005412

MELANI E KELLEY,
EMPLOYEE CLAI MANT

COOPER STANDARD AUTOMOTI VE, | NC.,
EMPLOYER RESPONDENT NO. 1

ST. PAUL TRAVELERS I NS. COVPANY,
| NSURANCE CARRI ER RESPONDENT NO. 1

DEATH & PERVMANENT TOTAL DI SABI LI TY
TRUST FUND RESPONDENT NO. 2

ORDER FI LED FEBRUARY 3, 2011

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE FLOYD M THOVAS, JR ,
Attorney at Law, El Dorado, Arkansas.

Respondent No. 1 represented by the HONORABLE M CHAEL J.
DENNI' S, Attorney at Law, Pine Bluff, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRI STY L.
KING Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirmed.

OPI Nl ON AND ORDER

The cl ai mant appeals an adm nistrative | aw judge’s
opinion filed July 9, 2010. The adm nistrative |aw judge
found, anong other things, that the claimant failed to prove
she was permanently and totally disabled. The

adm ni strative |law judge found that the claimant failed to
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prove she was entitled to additional wage-loss disability
benefits. After reviewing the entire record de novo, the
Ful | Comm ssion finds that the clainmant did not prove she
had suffered a change in physical condition follow ng the
Commi ssion’ s previous assessnment of 28% wage-| oss
disability. W therefore affirmthe adm nistrative |aw
judge’s finding that the clainmant did not prove she was
entitled to additional wage-loss disability benefits or
per manent total disability benefits.
. H STORY

Mel ani e Elizabeth Kell ey, now age 42, testified that
she had graduated from hi gh school and had pursued an
under graduat e degree in nmedical technology. The clai mant
testified that she worked for conpanies perform ng chenica
anal ysi s and engi neering work. The claimant testified that
she began working as a | aboratory technician for the
respondent - enpl oyer in approximately April 1995. It was
stipulated that the claimant sustained a conpensable injury
to her neck and back on February 7, 1999. The cl ai mant
testified that a heavy core bar “hit nme directly on top of
ny head.” The claimant returned to work for the respondent-

enpl oyer after the conpensable injury but the record



Kell ey - F005412 3

i ndi cates she was laid off in Novenber 1999 or Novenber
2000. Dr. F. Richard Jordan operated on the clainmant’s
cervical spine in August 2001, performing a cervical fusion
at C5-6.

An adm nistrative |aw judge filed an opinion on May 7,
2003. The administrative | aw judge found, anong ot her
things, that “2. Caimnt earned sufficient wages to
entitle her to the maxi num conpensation rates. 3. On
February 7, 1999, clainmant was struck in the head by a steel
bar whi ch wei ghed in excess of 400 pounds. 7. Cainmant has
established ... that she sustained a conpensable injury to
her | ower back on February 7, 1999[.]"”

The parties have stipulated that the adm nistrative | aw
judge’s May 7, 2003 opinion “is res judicata and the | aw of
the case.” The parties stipulated that the clai mant reached
the end of her healing period on August 4, 2003. Dr. Jordan
assigned the claimant a 14% anatom cal inpairnent rating in
February 2006. An admnistrative |aw judge filed an opinion
on May 9, 2006. The adm nistrative | aw judge found, anong
ot her things, that the clainmant proved she had sustained a
conpensabl e 14% anatom cal inpairnent rating. The

adm nistrative law judge found that the clainmant proved she
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had sustai ned “wage | oss of 86% over and above her permanent
anatom cal inpairnment rating of 14%to the body as a whol e,
for a total inpairment of 100%...The cl ai mant has therefore
proven that she is permanently totally disabled.”

The Full Commi ssion filed an opinion on March 7, 2007
which affirned as nodified the adm nistrative | aw judge’s
May 9, 2006 decision. The Full Comm ssion found that the
claimant did not prove she was pernmanently totally disabl ed.
The Full Conm ssion determ ned:

Wiil e we recogni ze that Dr. Jordan has opined that
the claimant is not capable of returning to work,
we do not think any wei ght should be attached to
this opinion given all of the evidence to the
contrary. In addition to this, Dr. Jordan has not
cited any physical condition or limtations that
woul d prevent the claimant fromreturning to work
at a sedentary level. The claimant adnitted that
she has not sought work after being laid off by

t he respondent in Novenber of 1999. Moreover,
there is no probative evidence before the

Comm ssion denonstrating that the claimant is
precluded fromreturning to gai nful enploynent as
an industrial |ab technician or other suitable
wor k. The clai mant now draws Soci al Security
Disability benefits. The Full Conm ssion finds
that the claimant’s |lack of notivation in pursuing
work as a lab technician or other suitable work
substantially inpedes our assessnent of the
claimant’s | oss of earning capacity. Therefore,
based on the claimant’s age, education, work
experience, anatom cal inpairnment rating of 14%to
the body as a whole, her lack of notivation to
return to work as a |lab technician or other

sui tabl e work, and considering she has no
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physical condition or limtations that would
prevent her fromworking at a sedentary |evel, the
Ful I Conm ssion finds that the clainmant has failed
to prove by a preponderance of the evidence that
she has suffered wage-1oss disability in the
anount of 86% thereby rendering her permanently
and totally disabled. Instead, we find that the
cl ai mant has proven her entitlement to wage-I|oss
disability of 28%in excess of her 14% anat omi cal

i mpai rment for a total inpairnent of 42%

Based on our de novo review of the entire record,
the Full Comm ssion finds that the clai mant proved
she is entitled to wage-loss disability in the
amount of 28% i n excess of her 14% anat om cal

i mpai rment rating. W hereby affirm as nodified
the decision of the adm nistrative |aw judge.

The parties have stipulated that the Full Comm ssion’s
March 7, 2007 opinion “becane final on April 9, 2007, as no
appeal was taken.” Dr. Jordan apparently perforned an
anterior cervical discectony and fusion on March 21, 2007.
A hearing was held on January 8, 2008. At that tine, the
parties stipulated that “the clainmant’s conpensation rates
are $375.00 per week for tenporary total disability and
$281. 00 per week for permanent partial disability.” Dr.
Jordan infornmed the claimnt’s attorney on February 8, 2008
that the claimant had recei ved an additional 3% whol e-body
i mpai rment for the C4-5 anterior cervical discectony and
fusion. The parties have stipulated that the clainmant’s
heal ing period (followi ng the claimant’s March 21, 2007
surgery) ended on March 21, 2008.
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An administrative |law judge filed an opinion on Apri
4, 2008. The administrative |aw judge found, anong ot her
t hings, that the clainmant proved the March 21, 2007 cervi cal
spi ne surgery was reasonably necessary in connection with
t he conpensable injury. The Full Comm ssion affirned and
adopted the admi nistrative |aw judge’s April 4, 2008
decision in an opinion filed Septenber 23, 2008. The
Arkansas Court of Appeals affirmed the Full Conm ssion’s
decision in an opinion delivered Septenber 2, 2009. Cooper
Standard Automotive, Inc. v. Kelley, (Ark. App. 9-2-2009),
CA09- 43.

The parties have stipulated that the Full Conmm ssion
opinion filed March 7, 2007, the Full Conm ssion opinion
filed Septenber 23, 2008, and the Court of Appeal s opinion
del i vered Septenber 2, 2009 are “res judicata and the | aw of
the case with the exception of wage rates pertaining to
Respondent No. 2.7

Dr. Jordan corresponded with the claimant’s attorney on
January 5, 2010:

Mel ani e Kell ey was | ast seen on April 25, 2007 for
a post operative follow up. She underwent an
anterior cervical diskectony and fusion of C4-5

and renoval of the plating at C5-6 on March 21
2007. On that visit she continued to conplain
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of headaches. The blurred vision was still an

i ssue, although it had inproved sonme since
surgery. Following this type of surgery it can
take as long as one year to conpletely heal, which
nmeans MM was reached on March 21, 2008.

Wth regard to inmpairnent rating, | do not

anticipate the rating will decrease, hence the
word “permanent.” | can not and will not
speculate if it will increase.

A pre-hearing order was filed on February 4, 2010. The
cl ai mant cont ended, anong ot her things, that she had “an
anatom cal rating of at |least 21% which is an increase of 7%
over her previously adjudicated permanent inpairnment.” The
cl ai mant contended that she had sustained “additional wage-
| oss disability over and above the previous finding of 42%
up to and including permanent and total disability.” The
cl ai mant contended that she was entitled to paynent of
attorney’s fees.

Respondent No. 1 contended, anong other things, that
“even with the claimnt’s anatom cal inpairnent increase,
the previous award of wage-loss disability in addition to
permanent partial inpairnent results in the clai mant havi ng
been paid all suns due for permanent inpairnent.”

Respondent No. 1 contended that the claimant had “suffered
no additional wage-loss disability.” Respondent No. 1

contended that the claimant was “not entitled to additi onal
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benefits and therefore not entitled to paynent of attorney’s
fees.”

Respondent No. 2 contended that “1) If the claimant is
found to be permanently and totally disabled, the Trust Fund
stands ready to commence weekly benefits in conpliance with
Ark. Code Ann. 811-9-502. Therefore, the Trust Fund has not
controverted the claimant’s entitlement to benefits. 2) The
Death & Pernmanent Total Disability Trust Fund will state its
remai ni ng contentions upon conpl etion of discovery.”

The parties eventually agreed to litigate the foll ow ng
| ssues:

1) The extent of the claimant’s present anatom cal
disability rating pursuant to the AMA Guidelines
for the Evaluation of Permanent Impairment, 4"
Edi ti on.

2) Wether the claimant is now permanently totally
di sabled or entitled to wage-loss disability
benefits.

3) Attorney’s fees.

A hearing was held on April 13, 2010. At that tine,
the clai mant contended that her average weekly wage on the
date of the conpensable injury entitled her to the nmaxi num
conpensation rate of $375 for tenporary total disability and
$281 for permanent partial disability. Respondent No. 1

contended that the clainant’s average weekly wage was $349

for tenporary total disability and $262 for permanent
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partial disability. Respondent No. 1 contended that the
claimant’s surgery resulted in anatom cal inpairnment of 3%
in addition to the previous inpairnment of 14% Respondent
No. 2 contended that the claimnt’s average weekly wage at
the tine of her conpensable injury was $522.61, entitling
the claimant to conpensation rates of $349 for tenporary
total disability and $262 for permanent partial disability.
At the April 13, 2010 hearing, the clainmant testified

on direct exam nation:

Q Now, Ms. Kelley, you ve testified before

concerni ng your physical condition, tell us, at

| east since the surgery, the |last surgery that you

had, and, say, once you reached your maxi num

heal i ng period, can you tell us what synptons

you' re currently having, or have you gotten any
better since March of 2008?

A | wouldn't say so. |It’s hard to put into
words, | think, to describe to sonebody that
doesn’t feel what you're feeling, but imgine
having a migraine every day. | pretty much spend
at least four to five days of the week in the bed,
in the dark, quiet. | nmean, and that’s with the
pain killers.

Q | asked you for the printout of your pharmacy
records, it currently |ooks like you re taking
oxycodone?

A Yes.

Q And how often do you take that?

A. That’'s four tinmes a day, | believe.
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Q And then you're taking C-a-r-i-s-o-

A. Carisoprodol, that’s a generic for Soma, it’'s
a nmuscle relaxer, it’s four tines a day.

Are you taking Amtriptyline?

At night, yes, it’s supposed to help ne sl eep.
You' re taking one tablet, is that -

One to three.

And | see you’re taking nethadone?

> O >» 0 >» O

. Uh-huh....That’s for pain, that’s |long acting,
whereas the other is fast acting.

Q How many net hadones do you take a day?
A. | take two, three tines a day....

Q Now, your parents have a church and a private
school that they operate, is that correct?

A.  They do, and a daycare.

Q So, is there work available if you could do
it?

A. Oh, yes, they would love for ne to, if | were
able to, yes.

Q What is it that nmakes you unable to work
either at the daycare or sone sedentary job at the
church or the school ?

A. | would say a nunber of things. One just
being the fact that, just the pain itself, and not
bei ng able to concentrate and being in one
position for any length of tinme, but also | would
say the nedication to deal with the pain....
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Respondent No. 1's attorney cross-exanined the

cl ai mant :

Q Now, the operation that you had in March of
‘07, are you better off today than you were, let’s
say 10 days before that operation?

A. That operation, | wish | had a copy of the M
from before that operation, because mainly what it
did was, it was actually the disk fragnents were
conpressing ny spinal cord, where, you know, a
normal neck, the normal curvature of the neck,

m ne was |ike that.

Q And we do have the nedical reports and things
like that. |’ m asking about Mel anie Kelley, does
Mel anie Kelley feel better today than she did ten
days before that operation?

A. | wuld say a seven day a week headache went
to a five day a week headache, how s that?

Q Okay, so you're better, sone better?

A. As far as that goes.

Q | know you’'re not a hundred percent better,
but it inmproved your condition sonewhat, that
operation, it was worth having done?

A. Yes, it was worth having done, | can say
that....

Q Since 2006 have you applied for any jobs
anywher e?

A, No.
Q Have you sought enpl oynent anywhere?
A. No. [If I could, I would.
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An administrative law judge filed an opinion on July 9,
2010. The administrative |aw judge found, anong ot her

t hings, that the clainmant proved she was entitled to an
addi ti onal 3% whol e body inpairnment as a result of her March
21, 2007, surgery.” None of the parties appeal this
finding. The admnistrative |aw judge found t hat Respondent
No. 1 had controverted the additional 3% anatoni ca

i mpai rment and directed Respondent No. 1 to pay “maxi num
statutory attorney’s fees in effect at the tine of the
claimant’s injury in 1999.” The adm nistrative |aw judge
found that Respondent No. 1 controverted benefits awarded in
the adm nistrative |aw judge’s May 7, 2003 opi nion and owed
“maxi mum statutory attorney’'s fees in effect at the tine of
the claimant’ s conpensable injuries in 1999.” The

adm nistrative |law judge found that “each tinme a hearing was
required in this matter and from which a subsequent

adj udi cati on was rendered, clainmant was entitled to a
$400.00 fee on the first $3,000.00 of benefits awarded after
each hearing.” Respondent No. 1 does not appeal to the Ful

Comm ssion any portion of the adm nistrative |aw judge' s

findings with regard to fees for |egal services.
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The adm nistrative | aw judge found that the clai mant
failed to prove she was permanently totally disabled, and
that the claimant “failed to prove by a preponderance of the
evi dence that she is entitled to wage-loss disability
benefits in excess of her whol e body inpairnment.”

The clai mant appeals to the Full Comm ssion.

1. ADIJUDI CATI ON

In considering clains for permanent partial disability
benefits in excess of the enployee s percentage of permanent
physi cal inpairnment, the Conm ssion nay take into account,
in addition to the percentage of permanent physical
i mpai rment, such factors as the enpl oyee’s age, education,
wor k experience, and other matters reasonably expected to
affect her future earning capacity. Ark. Code Ann. 811-9-
522(Repl. 1996). “Permanent total disability” neans
inability, because of conpensable injury or occupational
di sease, to earn any neani ngful wages in the sane or other
enpl oyment. Ark. Code Ann. 811-9-519(e)(1)(Repl. 1996).
The burden of proof shall be on the enpl oyee to prove
inability to earn any neani ngful wage in the sane or other
enpl oynent. Ark. Code Ann. 811-9-519(e)(2)(Repl. 1996).

Ark. Code Ann. 811-9-713(Repl. 1996) provides:
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(a) (1) Except where a joint petition settlenent
has been approved, the Wrkers’ Conpensation
Comm ssi on nmay review any conpensati on order,
award, or deci sion.

(2) This nay be done at any time within six (6)
nmont hs of term nation of the conpensation period
fixed in the original conpensation order or award,
upon the conmm ssion’s own notion or upon the
application of any party in interest, on the
ground of a change in physical condition or upon
proof of erroneous wage rate.

(3) Upon the review, the conm ssion may nake an
order or award term nating, continuing,
decreasing, or increasing for the future the
conpensati on previously awarded, subject to the
maximum limts provided for in this chapter...
(e) Aging and the effects of aging on a
conpensable injury are not to be considered in
det erm ni ng whet her there has been a change in
physi cal condition.

Nor shall aging or the effect of aging on a
conpensabl e injury be considered in determ ning
per manent disability pursuant to this section or
any other section in this chapter...

Nei t her respondent contends in the present matter that

the claimant failed to tinely file a request to reopen her

case pursuant to Ark. Code Ann. 811-9-713(a)(2). In any

event, the Full Conmission finds that the claimnt did not

prove that she had suffered a change in physical condition

sufficient to find the clainmant permanently totally disabl ed

or to increase the previous award of 28% wage-| oss

disability. The claimant is only age 42 and has a high

school diploma. The claimant testified that she has taken

sonme under graduate courses in the area of nedical |aboratory
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technol ogy. The cl ai mant began working as a | aboratory
techni cian for the respondent-enpl oyer in approxi mately
April 1995. It was stipulated that the clai mant sustained a
conpensabl e injury to her neck and back on February 7, 1999.
The cl ai mant described a traumatic injury to the top of her
head. The claimant returned to work after the conpensabl e
injury but was laid off in Novenber 1999 or Novenber 2000.
Dr. Jordan performed a cervical fusion in August 2001 and
eventual |y assigned the claimnt a 14% anat om cal i npairnent
rating. The parties stipulated that the clai mant reached
the end of her healing period on August 4, 2003.

In an opinion filed March 7, 2007, the Full Comm ssion
found that the claimant did not prove she was permanently
totally disabled. The Full Comm ssion found that the
cl ai mant proved she sustained “wage-l1oss disability of 28%
in excess of her 14% anatom cal inpairnent.” The Ful
Comm ssion determ ned that Dr. Jordan had cited no physi cal
condition or limtations which would prevent the clai mant
fromreturning to work at a sedentary level. The Conmmi ssion
found no probative evidence denonstrating that the clai mant
was precluded fromreturning to gai nful enpl oynent as an

i ndustrial |aboratory technician or other suitable work.
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The Conmi ssion found that the claimant’s |ack of notivation
in pursuing suitable enpl oynent was an i npedi nent to
assessing the claimant’s | oss of earning capacity. The
parti es have stipulated that the Full Conm ssion’s March 7,
2007 opi nion “becane final on April 9, 2007, as no appeal
was taken.”

Meanwhi |l e, Dr. Jordan perfornmed anot her operation to
the claimant’s cervical spine on March 21, 2007. Dr. Jordan
subsequent |y assigned an additional 3% anat om cal
i mpai rment, and Respondent No. 1 does not appeal an
adm nistrative law judge' s finding that the clai mant
sustai ned an additional 3% anatom cal inpairment as a result
of the March 21, 2007 surgery. Dr. Jordan corresponded wth
the claimant’s attorney on January 5, 2010 and stated that
t he clai mant continued to suffer from headaches but that the
claimant’s “blurred vision” had inproved follow ng the March

21, 2007 surgery. The claimant testified at the nost recent

hearing, “l pretty nuch spend at |east four to five days of
the week in bed, in the dark, quiet. | mean, and that’s
with the pain killers.” However, the claimnt admtted on

cross-exam nation that she was able to drive. The record

does not denonstrate that the claimant has suffered a change
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i n physical condition sufficient to increase the clainmant’s
28% wage- | oss award. The evi dence does not show that the
claimant’s stated reliance on narcotic nedication is a bar
to suitable enploynment. The claimant has not worked since
approxi mat el y Novenber 2000. The record denonstrates that
this intelligent 42-year-old claimnt with sone coll ege
education is still not interested in returning to work or
notivated to seek any enploynment w thin her physical
restrictions. Such a lack of interest in returning to
sui tabl e work indeed i npedes an assessnent of the clainmant’s
| oss of wage-earning capacity. See Logan County v.
McDonald, 90 Ark. App. 409, 206 S.W3d 258 (2005).

Based on our de novo review of the entire record, the
Ful I Conmm ssion finds that the claimant has not suffered a
change in physical condition follow ng the previous award of
28% wage-| oss disability. The Full Conmm ssion therefore
affirms the admnistrative |aw judge’s finding that the
claimant did not prove she was permanently totally disabl ed.
W affirmthe admnistrative |law judge’s finding that the
claimant did not prove she was entitled to wage-I|oss
disability in addition to the 28% previ ously awar ded.

Respondent No. 1 on appeal has abandoned its argunent
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regardi ng cal cul ation of the claimant’s average weekly wage.
Since the claimnt did not prove she was pernanently totally
di sabl ed, Respondent No. 2's contention regarding
conpensation rates is nmoot. This claimis denied and

di sm ssed.

I T 1S SO ORDERED

A. WATSON BELL, Chairman

M KE W LSON, Special Comm ssioner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

After ny de novo review of the entire record,

must respectfully dissent fromthe majority opinion, because
| find that the claimant did suffer a change in physical
condition since the award of disability benefits on March 7,
2007, and that the claimant is pernmanently totally disabled
and entitled to benefits.

A claimant may seek additional permanent
di sability benefits based on changed circunstances foll ow ng

a previous adjudication. Arkansas Code Annot at ed
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811-9-522(d) authorizes the Conm ssion to reconsider the
guestion of functional disability and anmend a previous
disability award based on facts that have occurred after the
original disability determi nation, provided that "any party"
requests reconsideration within one year after the
post-award facts have occurred. Furthernore, 811-9-713(a)
permts a worker to petition the Conmm ssion for nodification
of a previous award based on change in physical condition.
The cl ai mant does not have to prove the change in physical

condition by objective findings. See OHara v. Christy

Construction Co. 94 Ark. App. 143, 227 S.W3d 443 (2006).

The previous award in this claimis the Ful
Comm ssion’s award of 28% wage-loss disability, in addition
to the claimnt’s 14% per manent anatom cal i npairnment
rating, filed March 7, 2007 with no subsequent appeal. The
majority now states that the clai nant has sustai ned no
change in physical condition since that award. However, on
March 21, 2007, after the award, the clai mant underwent an
anterior cervical discectony and fusion at C4-5. In
February 2008, Dr. Jordan issued an inpairnent rating of
three percent for this surgery. This is a change in

physical condition, in and of itself.
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Furthernore, at the 2010 hearing, the clai mant
testified that her headaches had increased in severity. She
had three nerve bl ocks and one radi o frequency enervation to
attenpt to address her headaches, but they continued. After
the anterior cervical discectony and fusion at C4-5, she
experienced sone inprovenent, which she expl ai ned was a
reduction from having a mgraine-li ke headache seven days a
week to having a migraine-like headache five days a week.

| submt that the claimnt did i ndeed experience a
change in condition, as her headaches increased from an
average of two to three days a week, according to the Ful
Conmi ssi on opinion dated March 7, 2007, to seven days a week
bef ore her discectony and fusion surgery, and five days a
week afterwards. Even though the cl ai mant had sone
i nprovenent due to the surgery, the net result was still
deterioration fromthe date of the |ast award.

There is also a significant increase in the
cl ai mant’ s pharmaceutical reginmen, when the testinony
recounted in the 2007 Conmm ssion Qpinion is conpared to the
2010 testinony. The 2007 Opinion notes that the clai mant
used Maxalt for her headaches, Norco for pain, and a nuscle

rel axer called Soma. Contrast this list to the one she gave
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in 2010: Oxycodone, a fast-acting pain reliever, four tinmes
daily; Carisoprodol, a generic of Soma, four tines a day;
one to three Anmitriptyline tablets at night to help her

sl eep; and two Met hadone, a “long acting” pain nedication,
three tines a day. She saw Dr. Cubbie nonthly, for pain
managenment. She had epidurals in her cervical and | unbar
spine, three nonths in row, regularly.

The claimant has suffered a deterioration in her
physi cal condition as evidenced by the increase in her
headaches and in her need for an increased pharnmaceuti cal
reginen, as well as an additional three percent inpairnent
due to surgery, after the last award. The cl ai mant has
satisfied the requirenent of a change in physical condition.

The majority has al so deni ed pernanent and t ot al
disability benefits for this claimant, a decision to which
cannot agree. As |listed above, the claimant requires a
significant pharnmaceutical reginen to attenpt to nmanage her
pai n, including powerful narcotics. She testified that she
had m grai ne-1i ke headaches five days a week. The pain
limted her ability to be active, to concentrate, to be in
one position for any length of time, and required constant

medi cati on. She would not be confortable working with the



Kel | ey - F005412 22

dangerous chem cals that she used in her job with the
respondent - enpl oyer, because of the nedication she used.
She did not think she could sit or stand for thirty m nutes
straight. Her neck and her |ow back would hurt, and her
cervical problenms caused her head to hurt. WAl king,
carrying itens, using the stairs, and cold, made her pain
worse. She spent a lot of time in the bathtub, because
noi st heat hel ped her pain. Her headaches caused her to be
very sensitive to light. During the hearing, she had

i ncreasi ng neck and | ow back pain and headache. She could
not drive on a bad day, but she could drive occasionally.
She could not do many activities of daily Iiving. She did
not do nuch at all. She drew Social Security Disability
benefits.

The cl ai mant expl ai ned that she | oved her job, and
that she progressed six enploynent class |evels quickly,
because of that. She had gone to school to obtain a degree
i n engi neering, while she was working, and was w thin about
a year of finishing. However, she could not continue that
coursewor k, because of her physical |imtations and
medi cati ons. She had not applied for enploynent, because

she coul d not work. |f she could work, she would work. She
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had access to a job through her parents’ church, school and
daycare, but she was unable to performthe work. Lastly,
Dr. Jordan opined, in 2006, that the claimant was
permanent |y di sabl ed and, in 2010, that the claimant’s

i mpai rment woul d not decrease.

The majority’s conclusion that the clainmant is not
permanent|ly and totally di sabl ed because she is not
notivated to work, despite her age, good education, and work
hi story, ignores the inportant facts that she is heavily
medi cated daily, able to sit or stand less than thirty
mnutes at a time, suffering severe headaches five days a
week causing her to be bedridden and unable to wal k, carry,
or use stairs, without an increase in her already constant
pain. The claimant has denonstrated significant notivation
to get an education and to excel in her work with the
respondent - enpl oyer, but because of her severe injury, she
can no | onger performeven a sedentary job. At this point,
what ever notivation the claimant has to work is irrel evant,
because her body cannot w thstand even the demands of |ight,
sedentary duty. The claimant is pernanently totally

di sabl ed.
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For the foregoing reasons, | nust respectfully

di ssent fromthe majority opinion.

PH LI P A HOOD, Conm ssioner



