BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO.  Fr701749

SARAH JOHNSQON,

EMPLOYEE CLAI MANT

EARLE SCHOCL DI STRI CT,

EMPLOYER RESPONDENT

AR SCHOOL BOARDS ASSCC, WCT.

TPA RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

OPI NI ON FI LED JANUARY 13, 2011

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant appears Pro Se.

Respondent No. 1 represented by the HONORABLE GUY ALTON
WADE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L. PAKE
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed in part,
reversed in part.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed July 19, 2010. The adm nistrative |aw judge
found that the clai mant sustai ned conpensable injuries to
her cervical spine, lunbar spine, and |l eft shoulder. The

adm nistrative |law judge found that the claimant was
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entitled to reasonably necessary nedi cal treatnment and
tenporary total disability benefits. The adm nistrative |aw
judge found that the statute of limtations did not bar the
claim

After reviewing the entire record de novo, the Ful
Commi ssion finds that the claimnt did not prove she
sust ai ned a conpensable injury to her |eft shoulder. The
cl ai mant proved that she was entitled to the nedical
treatment of record she received through April 17, 2007.
The Full Comm ssion finds that the claimant did not prove
she was entitled to tenporary total disability benefits,
because the applicable statute of limtations bars the
claimant’s claimfor additional benefits.
. H STORY

Sarah Johnson, age 50, testified that she began working
as a bus driver for Earle School District in 1999. M.
Johnson testified that she sustained a previous work-rel ated
injury in 2003: “l1 slipped and fell on the school bus and I
hurt ny back and nmy shoulder....nmy left shoul der.”

Dr. Ron South saw the claimant in June 2005: “The
patient conplains of |ow back pain. She states this started

in 2003....The patient reports she hit the mddle of her
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back on the school bus at that tine. She states the pain
slowy inproved. However she reports in April of 2004 her
back pain started again. She reports the back pain has
progressively worsened....The patient al so conplains of
nunbness to both | ower extremties. She conplains of neck
pain.” Dr. South noted that an MRl of the claimnt’s

| unbosacral spine in May 2005 had shown “Snmall diffuse bul ge
at L5-S1 level slightly narrowing the |eft neuro foranen

The S1 nerve roots are intact.”

Dr. South assessed Low Back Pain. Electrodiagnostic
testing in June 2005 showed “ Abnormal nerve conduction
studi es of both |ower extremties.” The conclusion froma
CT of the claimant’s |unbar spine post-nyel ogramwas “M | d
di ffuse disc bulge at L4-L5 and noderate diffuse disc bul ge
at L5-S1 as described above.” A CT of the cervical spine
was done in August 2005 with the conclusion, “Chronic
degenerati ve changes at C6-C7 and C7-T1. This includes sone
foram nal stenosis on the left at C7-T1l. Oher findings as
descri bed above. Only small lateral disk protrusion is seen
in the foramen on the left side at that |level, but all the
findi ngs appear chronic.” The claimnt agreed on cross-

exam nation that she underwent surgery to her left shoul der
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i n Septenber 2005. Dr. South assessed Low Back Pain
Deteriorated on April 27, 2006.
The parties stipulated that an enpl oynent relationship
existed at all pertinent tines, including Cctober 6, 2006.
An adm nistrative | aw judge questioned the pro se clai mant:
Q Let’s discuss the accident that occurred on
Cct ober 6'" of 2006....Wat injuries did you
suffer in this accident?

Wel |, ny shoul der and ny neck. ..

So you had pain in both shoul ders?

Yes, sir.

O >» O >

OGkay. And down your back?
A.  Yes, sir.

An energency physician record dated October 6, 2006
i ndi cated that the claimnt had been in a notor vehicle
acci dent and conpl ained of injury to her head and neck. The
clinical inpression was Neck Strain. An x-ray of the
claimant’ s cervical spine was done on Cctober 6, 2006:
“Alignment is normal. Only the first six vertebral bodies
can be evaluated on the lateral filmtherefore C7 cannot be
eval uated. |If pathology in the region of C7 is suspected,

CT i s recomended. No abnormalities of the first six
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vertebral bodies are noted. Intervertebral discs and
prevertebral soft tissues are nornal.”
The clainmant testified that she was off work foll ow ng
t he October 6, 2006 accident. The clainmant saw Dr. South on
Cct ober 17, 2006: “The patient returns to clinic today for a
subsequent visit. During the last visit physical therapy
was ordered....The patient reports her back pain is about
the sane. The patient reports the physical therapy did not
hel ped (sic).” Dr. South assessed Low Back Pain
Deteriorated and referred the claimant to pai n nmanagenent
“for possible LESIs.”
The cl ai mant began treating with Dr. Sunil Gera, a pain
manager, on Cctober 17, 2006:
46 year old black fermal e who has been having this
pain for three years. She is a bus driver alleged
to have been hurt while clinbing on a bus when she
slipped and hit her back on the side rail....Since
this incident she has been having pain....
ASSESSMENT :
1. Low back pain.
2. Lunbar di sk bul ge.
3. Degenerative joint disease of the spine.
4. Degenerative disk in lunbar area with facet
arthropathy in the |unbar area.
Dr. Gera planned a trial of two |unbar epidural steroid

i nj ections.
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A licensed practical nurse in the office of Dr. WG
Bur ks, Wnne Medical Cinic, signed a Certificate to Return
to Wrk on Cctober 18, 2006: “Sarah Johnson has been under
ny care from 10-18-06 to 10-22-06 and will be able to return
to work on 10-23-06."

The record indicates that Dr. Gera signed a Wrk
Rel ease Form on Novenber 7, 2006 indicating that the
cl ai mant was “Unable to work effective 11-8-06 through
Novenber 12, 2006, but may return to work 11-13-06."

The claimant followed up with Dr. Gera on Novenber 21
2006: “She had two epidural steroid injections which have
not given her nuch relief, she is sonme better but now her
pain is lateralized to the right side....Considering she had
very minimal relief wwth the epidurals, has a | ot of
tenderness in the facets, with radiol ogical evidence of
degenerative disk disease | will proceed with the initial
di agnostic block for right L4-5, L5-S1 nedial nerves to rule
out facetogenic cause of pain.”

Dr. Gera gave the clainmant a Wrk Rel ease Form
i ndicating the claimant was “Unable to work effective
12/ 6/ 06 through 12/12/06, but may return to work 12/13/06.”
Dr. Cera reported on Decenber 12, 2006, “Patient had good
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results with the initial block so | will do the confirmatory

bl ock using a different anesthetic to rule out false

positive or placebo effect before making a decision for

radi of requency neurolysis....l wll put her on light duty as
driving a bus for 90 mles is definitely increasing her
pain. She has facet disease so prolonged sitting wll
definitely increase her pain.”

Dr. Gera gave the claimant a Light Duty Wrk Form dated
Decenber 12, 2006 indicating that the clainmant was “Able to
work from 12-12-06 until January 23, 2007. RESTRICTIONS: No

lifting nore than 20 Ibs., No bending & twisting at the sane

time, No prolonged standing or sitting for nore than 2

Dr. Gera noted on January 23, 2007, “According to her
she drives a bus and any bunpi ng novenent causes her a | ot
of pain in both the back and neck....l will keep her on
[ight duty until her next visit.” Dr. CGera gave the
claimant a Light Duty Work Form dated January 23, 2007,
indicating that the claimant was able to performfull-tine
wor k from January 24, 2007 until February 20, 2007 wth the

following restrictions: “No lifting nore than 20 Ibs., No
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bending & twisting at the sane tine, No prol onged standi ng

or sitting for nore than 2 hours.”

Dr. Gera gave the claimant a Wrk Rel ease Form dat ed
January 31, 2007, indicating that the claimant was “Unabl e
to work effective 1-30-07 through 2-4-07, but may return to
work 2-5-07.” The claimant was given a Certificate to
Return to Wrk from Wnne Medical dinic dated February 5,
2007: “Sarah Johnson has been under ny care from2-5-07 to
3-5-07 and will be able to return to work on 3-6-07."

The cl ai mant signed a Form AR-C, C ai m For
Conmpensation, on February 15, 2007. The cl ai mant appeared
to wite in the Accident Information section of the Form AR-
C that she had been involved in a school bus w eck which
caused back and neck pain. The claimant did not indicate in
the ClaimlInformation section whether the claimfor was
initial benefits or additional benefits. The Conm ssion
received the Form AR-C on February 19, 2007.

The claimant followed up with Dr. Gera on February 20,
2007: “Last visit had radiof requency neurol oysis of left-
sided L4-5, L5-S1 nedial nerves. She is very happy as nost
of her pain in the back is gone. She has sonme pain with

novenents, she is no longer driving the truck which is also
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hel pi ng her. She has pain in her neck bilaterally nmuch nore
on the right than the |l eft side, goes to the shoulder and to
t he upper arm denies radiation to the fingers. She notices
her hands are swollen....Patient has degeneration in the
| ower cervical area with facet arthropathy, there is history
of being rear-ended during notor vehicle accident which nmay
have exacerbated her pain to sone extent. Nevertheless, |
will first rule out the facetogenic cause for the | ower
facets since pain is nore in the trapezius and upper arm
area.”

The cl ai mant was seen at Wnne Medical Cinic on March
5, 2007 and was taken off work until April 6, 2007. Dr.
Gera noted on March 14, 2007, “She is off of work due to

this pain as she cannot drive with the severe pain in her

neck.”

The cl ai mant signed a Form AR-N, Enployee’s Notice O
Injury, on March 16, 2007. The claimant wote on the Notice
O Injury that she injured her back and neck in the Cctober
6, 2006 accident: “lI got hit frombehind really hard cause
(sic) nmy back and ny neck to jerk forward hard.”

A Wrkers Conpensation - First Report O Injury O
Il ness was prepared on March 19, 2007. The First Report
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i ndi cated that the claimnt had sustained a “|ow back/ neck
strain” in the Cctober 6, 2006 notor vehicle accident. A
representative of the respondent-carrier signed a Form AR-2
on March 19, 2007 accepting the claimas a “Medical - Only
Claim(no indemmity due).” On or about March 20, 2007, a
representative of the respondents signed a Form AR-2
accepting the claimas “Medical Only.”

The claimant followed up with Dr. South on March 22,
2007: “The patient reports that since the last visit she has
had neck pain. This started after she was involved in a WA
in Cct. 2006. The patient reports she was at work driving a
school bus and soneone hit the rearend of the bus.” Dr.
Sout h assessed Neck Pain Unchanged. The clai mant was seen
at Wnne Medical dinic on April 5, 2007 and was apparently
taken of f work until “further notice.”

An MRl of the claimant’s cervical spine was taken on
April 9, 2007, with the follow ng conclusion, “No |arge
bul ges in the cervical spine though there is a bul ge noted
at the C7-T1l level and nore bul ges noted to a greater extent
at the T2-3 level and snmaller at the T1-2 and T3-4 |evels.
| would recommend a formal evaluation with MRl of the

thoracic spine for further evaluation.”
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The cl ai mant was seen at Wnne Medical Cinic on Apri
12, 2007 and was given a Certificate to Return to Wrk:
“Sarah Johnson has been under ny care from4-12-07 to 4-15-
07 and will be able to return to work on 4-16-07. No
driving the bus for 2 nonths.”

The claimant testified that she returned to work as a
bus driver on April 17, 2007.

The cl ai mant began treating at Traylor Chiropractic
Clinic on or about August 27, 2007. The cl ai mant conpl ai ned
of synptoms in her neck and back as a result of the Cctober
6, 2006 notor vehicle accident.

Dr. Jean Simard di agnosed “shoul der rotator cuff tear”
and signed a Certificate on March 3, 2008 i ndi cati ng,
“Patient is scheduled for surgery on 3-18-08 & will be off
work 10 weeks afterwards.” An administrative |aw judge
questioned the cl ai mant:

Q Now, what happened in March of 2008 to cause
you to go off of work again?

A. M shoulder, | had to have surgery on ny
shoul der.

Q And you pointed to your shoulder. You're
tal king - and you pointed to your |eft shoul der?

A.  Yes, sir.
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Q But it was the left shoulder that you hurt
back in 2003.

A, Yes, sir....

Q The need for surgery in March of 2008, was

t hat sudden or how did that cone about? Was it
just - were you continuing to have conplaints and
synptonms in that shoulder all the tine that you
wer e wor ki ng?

A.  Yes, sir, after | had that accident, it
started hurting, ny shoul der was just constantly
hurting all the tine.

A clains specialist for the respondents signed a Form
AR-4, Report O Conpensation Pai d/ Suspension O Paynents, on
July 16, 2008. The Form AR-4 indicated that the clai mant
had been paid Hospital Expenses, Mdical Expenses, and
Drugs, Medicine. The Form AR-4 was stanped “C osed” on
August 14, 2008.

The cl ai mant si gned anot her Form AR-C,  ai m For
Conpensation, on March 13, 2009. The claimant descri bed the
part of body injured in the Cctober 6, 2006 acci dent:

“Shoul der, cervical spine, lunbar spine injuries as a result
of notor vehicle accident.” The claimant claimed on the
Form AR-C that she was entitled to additional tenporary
disability benefits and additional medical expenses.

A pre-hearing order was filed on March 1, 2010. The

cl ai mant contended that she injured her back, neck, and
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shoul der in the October 6, 2006 accident. The clai mant
contended that she had not been paid any disability
benefits. The respondents contended, “The respondents’
first notice of any claimed injury was on or about March 9,
2007 at the tine of the Form C. The respondents accepted
this claimas conpensable ‘nmedical only’ and have paid al
reasonabl e, necessary and related treatnment.” The
respondents contended that “the claimant’s current
conplaints are the result of pre-existing conditions for
whi ch the respondents are not responsible.”

The parties agreed to litigate the issues, “tenporary
total disability benefits (10-06-06 through 04/07; 03-17-08
t hrough 08/ 08) and additional nedical benefits.”

After a hearing, an admnistrative |law judge filed an
opinion on July 19, 2010. The admnistrative |aw judge
found that the claimant sustai ned conpensable injuries “to
her cervical spine, |unbar spine and | eft shoulder” on
Cct ober 6, 2006. The adm nistrative | aw judge awarded
tenporary total disability benefits and nedical treatnent.
The adm nistrative | aw judge found that the statute of
l[imtations did not bar the claim

The respondents appeal to the Full Comm ssion.
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1. ADIJUDI CATI ON

A. Compensabi lity

Act 796 of 1993, as codified at Ark. Code Ann. 8§11-9-
102( Repl . 2002) provi des:
(4) (A “Conpensable injury” neans:
(1) An accidental injury causing internal or
external physical harmto the body ...
arising out of and in the course of enploynent and
whi ch requires nedical services or results in
disability or death. An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by tine and place of occurrence[.]
A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
8§11-9-102(4) (D). “Qnojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16)(A) (i).
The burden of proof of a conpensable injury shall be on
t he enpl oyee, and the burden of proof shall be a
preponderance of the evidence. Ark. Code Ann. 811-9-
102(4) (E) (i) (Repl . 2002). Preponderance of the evidence
means the evidence having greater weight or convincing
force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206
S.W2d 442 (1947).

An administrative |law judge found in the present

matter, “3. On COctober 6, 2006, the clai mant sustai ned
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injuries to her cervical spine, |lunbar spine and | eft
shoul der arising out of and in the course of her
enpl oynment[.]” The Full Commi ssion finds that the clai mant
did not prove she sustained a conpensable injury to her |eft
shoul der.

The parties stipulated that an enpl oynment relationship
exi sted on Cctober 6, 2006. The clainmant was involved in a
wor k-rel ated notor vehicle accident that day. The cl ai mant
testified that she sustained injuries to her neck, back, and
bot h shoul ders. The record does not corroborate the
claimant’s testinony or contention that she injured her left
shoul der on COctober 6, 2006. The respondents accepted
conpensability for nedical treatnent related to the
claimant’ s neck and | ow back follow ng the notor vehicle
accident. The evidence does not denonstrate that the
cl ai mant sustained a conpensable injury to her left
shoul der. None of the nedical records or reports
i mredi ately foll ow ng the accident described any conpl ai nts,
synptonms, or injuries related to the claimant’s |eft
shoul der. The energency physician record on Cctober 6, 2006
i ndi cated that the claimant conplained of injury to her head

and neck, and the clinical inpression was Neck Strain. Dr.
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Sout h assessed Low Back Pain Deteriorated on COctober 17
2006.

Dr. Gera began treating the claimant on Cctober 17
2006. Dr. Cera' s assessnent included | ow back pain and
degenerative joint disease of the spine, but Dr. Gera did
not mention an injury to the claimant’s | eft shoul der. Dr.
Gera’'s followup visits with the claimant did not report or
describe an injury involving the claimant’s | eft shoul der.
In the claimfor conpensation she signed on February 15,
2007, the clainmant reported that she suffered from back and
neck pain, not shoulder pain. A First Report O Injury
prepared on March 19, 2007 indicated that the claimant had
sustained a | ow back and neck strain in the October 6, 2006
accident. There was no nention of an injury to the
claimant’ s shoulder. Dr. South assessed Neck Pain Unchanged
in March 2007

The first indication of record regardi ng any conplaints
involving the claimnt’s shoul der took place on March 3,
2008, approximately 17 nonths after the October 6, 2006
accident, when Dr. Simard di agnosed “shoul der rotator cuff
tear.” The claimant testified that her |eft shoul der had

begun hurting after the October 6, 2006 accident.
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Nevert hel ess, the evidence does not denonstrate that the

cl ai mant sustained a rotator cuff tear or any injury to her
| eft shoulder as a result of the October 6, 2006 notor
vehicle accident. The record does not corroborate the
claimant’s testinony or her report on the March 13, 2009
clai mfor conpensation that she sustained an injury to her
shoul der on COct ober 6, 2006.

The Full Commi ssion finds that the claimant did not
prove by a preponderance of the evidence that she sustai ned
a conpensable injury to her left shoulder. The clainmnt did
not prove that she sustained an accidental injury causing
internal or external physical harmto her left shoul der.
The claimant did not prove that she sustained an injury to
her | eft shoul der which arose out of and in the course of
enpl oynent, required nedical services, or resulted in
disability. The claimnt did not prove that she sustained
an injury to her left shoul der which was caused by a
specific incident, identifiable by tinme and place of
occurrence on October 6, 2006. The claimant did not
establish a conpensable injury to her |eft shoul der by
medi cal evidence supported by objective findings. There is

no evi dence before the Conm ssion denonstrating that Dr.
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Simard’ s diagnosis of “shoul der rotator cuff tear” in March
2008 was causally related to the October 6, 2006 notor
vehicl e accident. The claimant did not prove by a
preponderance of the evidence that she was entitled to

wor kers’ conpensation benefits for her |eft shoul der.

B. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The
cl ai mant must prove by a preponderance of the evidence that
she is entitled to additional nedical treatment. wal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153
(2003). \What constitutes reasonably necessary nedi cal
treatment is a question of fact for the Conmm ssion.
Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205 S.W3d
181 (2005).

An administrative |law judge found in the present
matter, “8. Respondent #1 shall pay all reasonable
hospital, and nedi cal expenses arising out of the injury of
Oct ober 6, 2006.” The claimnt was involved in a work-

rel ated notor vehicle accident on October 6, 2006, and the
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respondent s accepted conpensability for subsequent nedical
treatment related to the claimant’s neck and | ow back. The
cl ai mant proved that she was entitled to all of the nedi cal
treatment of record she received follow ng the October 6,
2006 accident through April 12, 2007. The claimant proved
that said treatnent was reasonably necessary in connection
with the admtted conpensable injuries to the clainmant’s
neck and back.

The Full Commi ssion finds that the claimant reached the
end of the healing period for her conpensable injuries no
later than April 17, 2007. The claimant did not prove that
she was entitled to any additional nedical treatnent for her
neck or back after April 17, 2007. W recognize that a
claimant may be entitled to ongoing nedical treatnent after
the healing period has ended, if the nedical treatnent is
geared toward managenent of the claimant’s injury.
Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S. W 2d
845 (1983). In the present matter, however, the evidence
does not denonstrate that the clai nant required ongoi ng
managenment of her neck and back injuries after the
claimant’ s healing period ended no |later than April 17,

2007. The record does not show that treatnent the clai nant
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received at Traylor Chiropractic Cinic beginning August 27,
2007 was reasonably necessary in connection with the
claimant’s neck and back injuries. W have determ ned supra
that the claimnt did not prove she sustained a conpensabl e
| eft shoulder injury. The clainmant did not prove that any
treatment rendered by Dr. Sinmard was reasonably necessary.
Additionally, no nedical report of record has indicated that
the claimant is a candidate for surgery with regard to her
neck or cervical spine, nor is the claimnt a candidate for
surgery with regard to her | ow back or |unbar spine. The
clai mant did not prove she was entitled to any testing or
treatment with regard to her m d-back or thoracic spine as a
result of the Cctober 6, 2006 conpensable injuries to the
claimant’ s neck and | ow back.

C. Filing of clains

Ark. Code Ann. 811-9-702(Repl. 2002) provides:

(b) TIME FOR FI LI NG ADDI TI ONAL COMPENSATI ON.

(1) In cases where any conpensation, including
disability or nedical, has been paid on account of
injury, a claimfor additional conpensation shal
be barred unless filed with the comm ssion wthin
one (1) year fromthe date of the |ast paynment of
conpensation or two (2) years fromthe date of the
injury, whichever is greater...

(c) Aclaimfor additional conpensation nust
specifically state that it is a claimfor
addi ti onal conpensation. Docunents which do not
specifically request additional benefits shall not
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be considered a claimfor additional conpensati on.
An administrative law judge found in the present

matter, “7. The present claimfor additional workers’
conpensati on benefits was filed with the Arkansas Wrkers’
Conmpensati on Comm ssion within one (1) year fromthe date of
the | ast paynent of conpensation and is therefore is not
barred pursuant to Ark. Code Ann. 811-9-702(b)(1).” The
Ful | Comm ssion does not affirmthis finding. The parties
stipulated that an enpl oynent rel ati onship existed on
Oct ober 6, 2006, when the claimant was involved in a work-
rel ated notor vehicle accident. The respondents accepted
conpensability for nedical treatnent related to the
claimant’ s neck and | ow back. The claimant signed a Form
AR-C, C aim For Conpensation, on February 15, 2007. As we
have noted, the claimant did not indicate in the Caim
| nformation section of the Form AR-C whet her the clai mwas
for initial benefits or additional benefits. Because the
Form AR-C signed by the claimant on February 15, 2007 did
not specifically state that it was a claimfor additional
conpensati on, said docunent cannot be considered a claimfor
addi ti onal conpensation. Ark. Code Ann. 811-9-702(c),

supra.
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The cl ai mant does not dispute the respondents’
assertion that the |ast date of service for which the
respondents paid for the clainmant’s nedical treatnent was
“through March 5, 2007, for reinbursenent for treatnent at
Wnne Medical Cinic.” The furnishing of medical services
constitutes “paynent of conpensation” within the neani ng of
the limtations statute, and such paynent of conpensation or
furni shing of medical services tolls the running of the tine
for filing a claimfor additional conpensation. Plante v.
Tyson Foods, Inc., 319 Ark. 126, 890 S.W2d 253 (1994),
citing Heflin v. Pepsi-Cola Bottling Co., 244 Ark. 195, 424
S.W2d 365 (1968). The one-year limtations period begins
to run fromthe | ast paynent of conpensation, which the
Court has held neans fromthe date of the last furnishing of
nmedi cal services. Id, citing Superior Federal Savings &
Loan Ass’n v. Shelby, 265 Ark. 599, 580 S.wW2d 201 (1979).

In applying the statute and caselaw to the present
matter, one year fromthe [ ast date of treatnent was March
5, 2008. The greater tinme period was two years fromthe
date of the injury, October 6, 2008. The instant clai mant
was therefore required to file a claimfor additiona

conpensation no |ater than Cctober 6, 2008. The Form AR-C
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filed by the claimant on or about February 19, 2007 did not
specifically state that it was a claimfor additional
conpensati on and shall not be considered a claimfor
addi ti onal conpensation. Ark. Code Ann. 811-9-702(c),
supra. The claimant did not claimentitlenment to additional
conpensation until the filing of the Form AR-C on or about
March 13, 2009. The statute of limtations in the instant
matter expired no |ater than Cctober 6, 2008, and the
claimant’s claimfor tenporary total disability benefits is
bar r ed.

Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms the adm nistrative | aw judge’s
finding that the claimant proved she sustained injuries to
her neck and | ow back. The clai mant proved that she was
entitled to the nedical treatnent of record she received for
her neck and | ow back fromthe date of injury and conti nuing
through April 17, 2007. The claimant did not prove that she
was entitled to additional nedical treatnment after April 17,
2007. The Full Conm ssion reverses the adm nistrative | aw
judge’s finding that the clai mant sustai ned a conpensabl e
injury to her left shoulder, and we reverse the

adm nistrative law judge' s finding that the applicable



Johnson - F701749 24

statute of limtations did not bar the claimfor additional
benefits. W find that the statute of limtations expired
on Cctober 6, 2008, and that the claimant’s claimfor
addi tional benefits on March 13, 2009 was not tinely filed.
The statute of Iimtations therefore bars the claimnt’s
claimfor tenporary total disability benefits. The clai nant
did not prove that she was entitled to any additional
benefits related to the October 6, 2006 conpensable injuries
after April 17, 2007.

I'T IS SO ORDERED

A. WATSON BELL, Chairman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

| must respectfully concur, in part, and dissent,
in part, fromthe magjority opinion. Specifically, | concur
in the finding that the claimant did not prove she sustained
a conpensable injury to her left shoul der. However, as |

bel i eve her request for tenporary total disability benefits
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related to her conpensabl e neck and |unbar injuries is not
time-barred, | nust respectfully dissent fromthe majority
on this issue.

Ark. Code Ann. 811-9-702, Filing of clains,

provi des, in pertinent part:

(a) Tinme For Filing.

(1) A claimfor conpensation for disability on
account of an injury, other than an
occupational disease and occupati onal
infection, shall be barred unless filed with
the Wbrkers’ Conpensation Conmm ssion within
two (2) years fromthe date of the
conpensable injury. [If during the two-year
period following the filing of the claimthe
cl ai mant receives no weekly benefit
conpensati on and recei ves no nedi ca
treatment resulting fromthe alleged injury,

the claimshall be barred thereafter. For
pur poses of this section, the date of the
conpensabl e injury shall be defined as the
date an injury is caused by an accident as
set forth in 811-9-102(4).

* * * % *

(b) Tinme For Filing Additional Conpensation.
(1) 1In cases in which any conpensation, including
di sability or nedical has been paid on
account of injury, a claimfor additional
conpensation shall be barred unless filed
with the comm ssion within one (1) year from
the date of the last paynent of conpensation
or two (2) years fromthe date of the injury,
whi chever is greater.
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* * * *x %

(c) Aclaimfor additional conpensation mnust
specifically state that it is a claimfor
addi ti onal conpensation. Docunments which do
not specifically request additional benefits
shal |l not be considered a claimfor
addi ti onal conpensati on.

On Cctober 6, 2006, the claimant, a bus driver,
was in a notor vehicle accident which resulted in injuries
to several students on the school bus and the fatality of
the driver of the other vehicle. The claimnt was
transported to the enmergency roomof Crittenden Menori al
Hospital follow ng the accident and received energency
nmedi cal treatnment for her neck and | unbar spine.

A Form AR-C was filed with the Arkansas Wrkers’
Conmpensati on Comm ssion on February 19, 2007, by the
claimant’s attorney. A First Report of Injury or IlIlness,
Form 1A-1, was prepared on March 19, 2007, by the Third
Party Adm nistrators of respondent-enployer in connection
with the Cctober 6, 2006 accident of the claimant. The Form
1A-1 reflects that the enployer was notified of the October

6, 2006 accident on Cctober 6, 2006.
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Respondent #1 paid nmedical bills for the nedical
treatment received by the claimant under the care of Dr.
Bur ks, from Cctober 18, 2006 through March 5, 2007, in the
form of reinbursenent of the claimnt’s co-pay. The anount
of the check, which was issued on March 19, 2007, was
$60. 00. For services rendered to the claimant on COctober
10, 2006 and Cctober 18, 2006, Wnne Medical dinic was
i ssued a check by respondent #1 on February 29, 2008, in the
amount of $123.10. On Cctober 6, 2006, the claimant was
transported to the enmergency roomof Crittenden Menori al
Hospital fromthe accident scene by EMI Medi cal Transfers,
Inc. The $852.00 bill of EMI Medical Transfers, Inc., was
pai d by respondent #1 in a check issued April 27, 2007.

Di agnostic | magi ng Assoc., which provided services to the
clai mant on Cctober 6, 2006, was issued a check in the
anount of $16.00 on February 29, 2008. For services
rendered to the claimant on Cctober 6, 2006, Tyler Energency
Physi ci ans, the physicians staffing the emergency room of
Crittenden Menorial Hospital, was issued a check in the
amount of $72.62 by respondent #1. Respondent #1 issued a
check on February 29, 2008, to the claimant, in the anount

of $60. 00, for reinbursement of prescriptions obtained on
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Cct ober 6, 2006. On March 13, 2008, respondent #1 issued a
check in the amount of $275.93 to Crittenden Menori al
Hospital, for services rendered on Cctober 6, 2006.

Whi |l e respondent #1 did not pay any other nedical
bills for treatnment incurred by the clainmant in connection
with the Cctober 6, 2006 conpensable injuries, the evidence
shows that the claimnt continued to receive nedica
treat ment subsequent to March 5, 2007, when the clai mant was
seen by Dr. Burks, and for which respondent #1 reinbursed
the claimant for a co-pay on March 19, 2007.

On March 13, 2009, another Form AR-C, was filed
wi th the Arkansas Workers’ Conpensation Conm ssion, seeking
addi tional workers’ conpensation benefits, including
tenporary total disability benefits fromthe time period
when the clai mant was bei ng provi ded nedi cal benefits by the
enployer. Cearly, these tenporary total disability
benefits should have been paid initially, and they fal
under the claimant’s initial claimfor benefits which was
filed on February 19, 2007. As the initial claimfor
benefits was tinely filed, and has never been di sm ssed, the

claimant did not need to file a claimfor additional
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benefits to receive the tenporary total disability benefits
she i s now requesti ng.

The evidence reflects that respondent #1 was aware
that the claimant was off work pursuant to the directions of
her treating physicians relative to the injuries sustained
in the Cctober 6, 2006 accident. Respondent #1 was
furnished with the off-work certificates of the claimant’s
treating physicians by the claimant. During his interview
foll owi ng the October 6, 2006 accident, Earle School
District Superintendent Jack Crunmbly acknow edged that the
bus driver, the claimant, was still off work and would be
returning to the doctor to check up on the injuries she
sustained in the accident. Acting Superintendent Ricky
Ni cks testified that respondent #1 had a workers’
conpensation file in the office relative to the clai mant.
The claimant testified that she furnished the off-work slips
generated by her treating physicians in connection with the
treatnment of her injury to supervisory personnel of
respondent #1. Neverthel ess, respondent #1 did not pay any
tenporary total disability benefits to the claimant for the
period she was of f work pursuant to the directions of her

physi cians in connection with the Cctober 6, 2006 acci dent.
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Tenporary total disability for unschedul ed
injuries is that period withing the healing period in which
the claimant suffers a total incapacity to earn wages.

Arkansas State H ghway & Transportation Departnent v.

Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). A
claimant’ s healing period has not ended when treatnent is
bei ng adm nistered for the healing and alleviation of the
condition. |In the instant claim on April 12, 2007, Dr.
Burks’ office issued a Certificate to Return to Wrk on
behal f of the clainmant effective April 16, 2007, with the
[imtation of “no driving the bus for 2 nonths”.
Accordingly, the claimant is entitled to tenporary tota
disability benefits from Cctober 7, 2006 through April 16,
2007.

For the aforenentioned reasons | mnust concur, in

part, and dissent, in part, fromthe majority opinion.

PH LI P A. HOOD, Conmm ssi oner



