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Decision of Administrative Law Judge:  Affirmed and adopted
as modified.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed July 29, 2011.  The administrative law judge

entered the following findings of fact and conclusions of

law:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of the within claim.



Hudgens - F712830 2

2. The employee-employer-carrier relationship existed
at all relevant times, including December 11,
2007.

3. The claimant’s average weekly wage was $320.00. 
His compensation rates are $213.00, and $160.00.

4. This claim has been controverted in its entirety. 

5. The claimant’s Motion to Recuse is hereby denied. 
I find the Act to be constitutional.  

6. The claimant has failed to prove by a
preponderance of the evidence that he suffered
compensable injuries to his three fingers on his
right hand, during the December 11, 2007 work-
incident, while employed by the respondent-
employer.  Specifically, I find that the claimant
has failed to overcome the statutory presumption
that his injury was substantially occasioned by
the use of illegal drugs.

7. All other issues not litigated herein are reserved
under the Arkansas Worker’s Compensation Act.  

After reviewing the entire record de novo, it is our

opinion that the administrative law judge’s decision is

supported by a preponderance of the evidence, correctly

applies the law, and should be affirmed as modified.  The

claimant contends that Arkansas Workers’ Compensation Law is

unconstitutional.  In the recent case of Sykes v. King Ready

Mix, Inc., 2011 Ark. App. 271,     S.W.3d     (2011) the

Arkansas Court of Appeals found as follows:
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Finally, appellant argues that the
Commission erred in ruling that the
Arkansas Workers’ Compensation
Commission Act is not unconstitutional. 
We find no error.  The Commission based
its ruling on the prior consideration
and rejection of identical arguments by
this court.  Appellant, in his brief to
this court, does not acknowledge our
contrary holdings, e.g., Rippe v.
Delbert Hooten Logging, 100 Ark. App.
227, 266 S.W.3d 217 (2007); Murphy v.
Forsgren, 99 Ark. App. 223, 258 S.W.3d.
794 (2007); Long v. Wal-Mart Stores,
Inc., 98 Ark. App. 70, 250 S.W.3d 263
(2007); nor does he attempt to
distinguish them or otherwise present a
facially good -faith argument for
reconsideration of settled law. 
Instead, he simply repeats arguments
that we have previously rejected.

The Full Commission affirms the administrative law judges’

finding that the Act is constitutional and reminds

claimant’s attorney that the Arkansas Court of Appeals has

firmly rejected the identical arguments presented herein. 

We find that the administrative law judge’s findings of fact

are correct and are therefore adopted by the Full

Commission.

Therefore, we affirm and adopt the July 29, 2011

decision of the administrative law judge, including all

findings and conclusions therein, as the decision of the

Full Commission.
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After a de novo review of the record, I find that

the claimant has successfully rebutted the presumption that

the accident wherein he cut off his fingers was caused by

marijuana intoxication.  I would award the claimant medical

and indemnity benefits.

          Under Arkansas law, an injury may not be

compensable if it is substantially occasioned by the use of

alcohol or illegal drugs.  Ark. Code Ann. §11-9-

102(B)(iv)(a).  The presence of alcohol or drugs creates a

rebuttable presumption that the injury was substantially

occasioned by the use of the substance.  Ark. Code Ann. §11-

9-102(B)(iv)(b).  I find, based on the testimony of the

claimant and his co-workers, that the claimant has
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successfully rebutted the presumption that his injury was

substantially occasioned by the use of marijuana.

          The accident in this case was caused by the

claimant misjudging distance and putting his fingers too far

under the machine’s guillotine apparatus while attempting to

feed plastic onto the cutting surface.  The claimant

testified that the accident occurred because he was hurrying

to get the job done. The claimant also testified that safety

features had been removed from the machine.  The claimant

testified that he had not smoked marijuana the day of the

accident.

          Every witness in this case, most importantly Mr.

David Hodges, testified that the claimant did not act

intoxicated or impaired, nor did he smell of marijuana.  In

Ward v. Hickory Springs Manufacturing Company, 97 Ark. App.

311, 248 S.W.3d 482 (2007), a claimant tested positive for

marijuana and morphine 72 hours following an on-the-job

injury, but was able to rebut the presumption that the

presence of drugs caused an injury through both the

claimant’s testimony and co-worker’s testimony.  I find this

case analogous to Ward.  Id.
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          Furthermore, though the claimant’s method of

operating the guillotine that day was admittedly not the

safest, there is no indication that intoxication influenced

his choice of action.  The claimant had seen Mr. Steve

Howard, the man who taught him to use the machine, use this

method before.  Mr. Howard admitted that he had used the

one-handed method before.  As the claimant testified, he was

using that method to work more quickly and to more easily

maneuver the plastic, not because he was intoxicated.

          Simply put, I believe the testimony of the

claimant. When looked at in conjunction with the testimony

of the other witnesses who admitted that the claimant did

not appear intoxicated, I find that the claimant has

successfully rebutted the presumption found in Ark. Code

Ann. §11-9-102(B)(iv)(b).     

          For the aforementioned reasons, I must

respectfully dissent.

    _______________________________
                        PHILIP A. HOOD, Commissioner


