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OPINION FILED JUNE 7, 2011

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeal and Respondent cross-appeals an

opinion and order of the Administrative Law Judge filed

January 31, 2011.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1. The Arkansas Workers' Compensation Commission
has jurisdiction of this claim.

2. On August 21, 2009, the relationship of
employee employer-carrier existed between the
parties.
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3. On August 21, 2009, the claimant sustained a
compensable injury to his right toe.

4. There is no dispute at the present time, over
the claimant’s entitlement to medical services
specifically for his right toe injury.

5. The respondents have paid permanent partial
disability benefits for a 9 percent permanent
physical impairment to the claimant’s right
foot from his compensable right toe injury.

6. The claimant has failed to prove that any
difficulties with his right knee, right hip,
and lower back represent “compensable
injuries”, as that term is defined by Ark.
Code Ann. §11-9-102(4)(A)(i), in the specific
employment-related incident of August 21,
2009. Specifically, the claimant has failed to
establish by medical evidence which is
supported by objective findings, the actual
existence of any physical injury or damage to
his low back, as required by Ark. Code Ann.
§11-9-102(4)(D). The claimant has further
failed to prove by the greater weight of the
credible evidence, the likely or probable
existence of a direct causal relationship
between his difficulties with his right knee,
right hip, or lower back and the specific
employment-related incident of August 21,
2009.

7. The claimant has further failed to prove that
this difficulties with his right hip and lower
back represent a “compensable consequence” of
his admittedly compensable right toe injury.
Specifically, the claimant has failed to prove
by a preponderance of the evidence that his
right hip and lower back difficulties were
causally connected with and a probable
consequence of his admittedly compensable
right big toe injury.

8. The claimant has proven by the greater weight
of the credible evidence that his right knee
difficulties represent a “compensable
consequence” of his compensable right big toe
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injury. Specifically, the claimant has proven
by a preponderance of the evidence that these
difficulties were causally connected with and
a probable consequence of the altered gait of
his right leg that resulted from his
compensable right big toe injury.

9. Ark. Code Ann. §11-9-701 does not act to bar
the claimant’s entitlement to any benefits
herein awarded, as the respondents had actual
notice that the claimant was contending that
he had experienced other injuries or
difficulties with his right knee, right hip,
and lower back, prior to any benefits accruing
for these injuries or conditions.

10. The medical services provided to the claimant
by and at the direction of Dr. Robert
Tomlinson for his right knee difficulties from
January 27, 2010 through February 5, 2010,
represent reasonable necessary medical
services for a compensable consequence of the
claimant’s admittedly compensable right big
toe injury. Pursuant to the provisions of Ark.
Code Ann. §11-9-508, the respondents are
liable for the expense of these services.

11. The respondents are also liable for the
medical services provided to the claimant by
and at the direction of Dr. Tomlinson for his
non compensable right hip and low back
difficulties from January 27, 2010 through
February 5, 2010. Although these expenses do
not represent reasonably necessary medical
services, under Ark. Code Ann. §11-9-508,
these medical services were provided by the
claimant at the express direction of the
respondents and no notice was given to the
claimant, Dr. Tomlinson, or this Commission
that the respondents were going to deny
liability for any of the expenses incurred for
these services until after February 5, 2010.
Thus, the respondents are estopped from
denying liability for these services. However,
the respondents are not liable for the expense
of any medical services provided the claimant
for right hip and/or lower back difficulties
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by Dr. Tomlinson, Dr. Sites, or any other
physician, after February 5, 2010.

12. The respondents have denied that the
claimant’s difficulties with his right knee,
right hip, and lower back represent
compensable injuries or compensable
consequences of a compensable injury and have
controverted the claimant’s entitlement to any
benefits under the Act for these difficulties.

13. As no controverted benefits have herein been
awarded to the claimant, no controverted
attorney’s fee can be awarded to his attorney.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the January 31, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman
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Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

          I respectfully concur in part and dissent in

part from the majority’s opinion.  Specifically, I

concur in the majority’s finding that the claimant has

failed to prove by a preponderance of the evidence that

he sustained a back injury and the finding that he

failed to prove he sustained a compensable injury to his

right hip. However, I must dissent from the majority’s

finding that the claimant proved by a preponderance of

the evidence that he sustained a compensable injury to

his right knee. In my opinion, the claimant has failed

to meet his burden of proof. 

          The claimant sustained an admittedly

compensable injury to his right big toe on August 29,

2009. The claimant received medical treatment and was

paid permanent partial disability benefits in the amount

of 9% to the right foot. The claimant alleges that on

that date, he sustained injuries to his right hip and

right knee as well. 

          The claimant must prove by a preponderance of

the evidence that he sustained a "compensable

consequence" pursuant to all of the statutory elements
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of compensability. Jones v. B.A.E. Sys., Full Commission

Opinion filed May 6, 2004 (F001696); Atchison v. John P.

Marinoni Const. Co., Full Commission Opinion filed

September 19, 2001 (E616344). The burden of proof rests

upon the claimant to prove the compensability of her

claim. Ringier America v. Comles, 41 Ark. App. 47, 849

S.W.2d 1 (1993). There is no presumption that a claim is

compensable, that the claimant's injury is job-related

or that a claimant is entitled to benefits. Crouch

Funeral Home v. Crouch, 262 Ark. App. 417, 557 S.W.2d

392 (1977); O.K. Processing, Inc. v. Servold, 265 Ark.

352, 578 S.W.2d 224 (1979).

          In my opinion, the majority resorted to

speculation and conjecture, to find that the claimant’s

right knee injury was related to the right toe injury.

It is just as plausible that the claimant’s right hip

problems, which had been diagnosed as a labral tear, had

caused the claimant’s knee problems. The claimant

complained about his knee and hip contemporaneously and

was sent by the respondents to see Dr. Robert J.

Tomlinson. On January 27, 2010, the claimant saw Dr.

Tomlinson and, at that time, complained about right knee

pain and pain in his right groin. 
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          The claimant had an incident involving his hip

in November of 2009, that was witnessed by the

claimant’s roommate. The claimant felt a pop in his hip.

He said that his hip started grinding real bad at the

end of November. The claimant told Dr. Tomlinson that

his hip was popping and that it sounded like a grinding

noise. He also stated that the grinding sound started in

December or January after the hip-popping incident in

November. It was at that time that the claimant then

approached the respondent carrier about returning to the

doctor. The claimant had been released by his treating

physician for his right toe on October 15, 2009. 

          When I consider the fact that it was not until

five months after the claimant’s toe injury when he

started complaining about problems with his right hip

and right knee, and it was two months after the popping

incident that the claimant mentioned it to the claim’s

adjuster and wanted to see a physician, I cannot find

that there is any causal connection between the

claimant’s right knee problems to the claimant’s

admittedly compensable right toe injury in August of

2009. In order for me to find that the knee is a

compensable consequence of the claimant’s right toe

injury requires conjecture and speculation.  Conjecture
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and speculation, even if plausible, cannot take the

place of proof. Ark. Dept. of Correction v. Glover, 35

Ark. App. 32, 812 S.W.2d 692 (1991); Dena Constr. Co.,

et al v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979);

Arkansas Methodist Hosp. v. Adams, 43 Ark. App. 1, 858

S.W.2d 125 (1993). Therefore, I find that the claimant

has failed to meet his burden of proof.

          Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority’s

award of  benefits associated with the claimant’s right

knee problems. Accordingly, I must concur in part and

dissent in part.

 

                                                         
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I agree with the majority that the claimant

cannot prove a back injury as a compensable consequence

of his August 21, 2009 injury to his right foot.  But I

find, as did the majority, that the claimant has proved

that his altered gait caused a knee injury as a



Hobbs - F908021 9

compensable consequence of his right foot injury.  After

a de novo review of the record, I also find that the

claimant has proved by a preponderance of the evidence

that his altered gait also caused a right hip injury as

a compensable consequence of his right foot injury, and

I must dissent from the majority on this issue.

          The claimant’s healing process for his foot

injury was lengthy and painful, causing his gait to be

off for a long period of time.  This is supported by the

medical evidence submitted.  After his injury on August

22, 2009, he was seen at the emergency room, and was

diagnosed with a fracture.  His toe was “buddy-taped” to

a healthy toe next to it.  The ER note stated,

“Considering this is the great toe, it is more prone to

complications and will need orthopedic follow up and

observation for infection.”  On September 4, 2009, he

was seen by Dr. Michael Griffey.  At that time,

claimant’s pain was described as worse, because “he did

not take any significant time off of work.”  He was

taken off work for two weeks.  He was then seen on

September 18, 2009 for a recheck, and was still having

“fairly significant pain in the toe.”  On October 15,

2009, claimant returned to Dr. Griffey with pains

shooting into the leg, and numbness on the tip of his
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toe.  He was given a permanent impairment rating on

October 29, 2009.  Claimant was still having pain, and

was walking awkwardly at that time.  On January 27,

2010, the claimant was seen by Dr. Griffey for right

groin and back pain.  The report states that the

claimant had been walking awkwardly to compensate for

his foot.  He was also experiencing grinding in his hip

at that point.  The impression was “labral tear, right

hip.”  When considering the five to six months the

claimant had problems with his toe and was walking

awkwardly, it becomes clear that the hip and knee

problems occurred as a result of the compensable foot

injury.

          This is not a case where there is not a clear

link between the compensable consequence injuries (hip

and knee) and the original right foot injury.  The right

hip and knee injuries were caused by the claimant’s

walking differently to compensate for the right foot. 

The hip and knee injuries flow from the right toe

injury.  It was held in Jeter v. B. R. McGinty Mech., 62

Ark. App. 53, 968 S.W.2d 645 (1998), that when the

primary injury is shown to have arisen out of and in the

course of the employment, the employer is responsible

for any natural consequence that flows from that injury. 
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It was also found in Bearden Lumber Co. v. Bond, 7 Ark.

App. 65, 644 S.W.2d 321 (1983), it is not a requirement

that a causal connection be shown, but there must be

proof from a preponderance of the evidence that the

injury was related to the work.  In the case at bar,

there is no other reasonable explanation or evidence to

suggest that the claimant’s need for treatment on his

right hip is related to anything other than his right

toe injury.  He had absolutely no problems with his hip

or knee prior to the foot injury.  Treating physician,

Dr. Tomlinson, supported this conclusion, although, as

stated in Bearden, it is not necessary.  In his January

27, 2010 letter to Joan Canatella, he stated that, since

the injury at work, claimant had been walking awkwardly

to compensate for the foot, and has right hip pain and

back pain.  Dr. Tomlinson stated that he had been

walking awkwardly, and then had increasing pain in the

hip and back.

          Common sense shows the connection between the

toe injury and the hip and knee; there simply was

nothing else the claimant was doing other than the

awkwardly walking due to the right foot injury.  There

is also absolutely no evidence that there was any

previous injury or new injury.  Therefore, I find that
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the claimant’s right knee and hip injuries are

compensable consequences of his compensable right foot

injury. 

          For the aforementioned reasons I must concur,

in part, and dissent, in part, from the majority

opinion. 

______________________________
PHILIP A. HOOD, Commissioner


