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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G006165   

DAVID HENSON,
EMPLOYEE                               CLAIMANT

NATIONAL TRANSIT STAFFING,
EMPLOYER                               RESPONDENT

COMMERCE & INDUSTRY,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED OCTOBER 5, 2011

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE J. RANDOLPH SHOCK,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 27, 2011.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. On July 17, 2010, the relationship of
employee-employer-carrier-third party
administrator existed between the parties.

3. On July 17, 2010, the claimant earned wages
sufficient to entitle him to weekly
compensation benefits of $562.00 for total
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disability and $422.00 for permanent partial
disability.

4. On July 17, 2010, the claimant sustained
compensable injuries to his left shoulder,
right hip, right leg, and lower back.  These
injuries were all in the form of muscular
strains and contusions.

5. The claimant has failed to prove that he
sustained a “compensable injury” to his neck
or cervical spine in the employment-related
accident of July 17, 2010.  Specifically, the
claimant has failed to establish the actual
existence of any physical injury or damage to
this portion of his body by medical evidence,
which is supported by objective findings. 
Further, the claimant has also failed to prove
by a preponderance of the evidence that, on
July 17, 2010, he sustained a physical injury
to this part of his body that arose out of and
occurred in the course of his employment with
the respondent, that was caused by a specific
incident, that is identifiable by time and
place of occurrence, that caused internal or
external physical harm to his body, that
required medical services, or that resulted in
disability.

6. The claimant has failed to prove that any
medical services he has required, after
September 27, 2010, represent “reasonably
necessary medical services” for any of his
compensable injuries.  Specifically, the
claimant has failed to prove that he sustained
a “compensable injury” to his neck or cervical
spine on July 17, 2010.  Therefore, any
medical services directed toward complaints
involving the claimant’s neck or cervical
spine would not represent medical services
necessitated by or connected with the
compensable injury.  The greater weight of the
credible evidence also fails to prove that the
physical injury or damage to the claimant’s
lumbar spine, in the form of a protruded
lumbar disc at L5-S1 and resulting
neurological impingement, was causally related
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to the employment incident of July 17, 2010. 
Therefore, any medical services necessitated
by or connected with this physical injury or
damage would not be necessitated by or
connected with a “compensable injury.”  The
grater weight of the evidence presented fails
to establish that the claimant’s compensable
injuries to his left shoulder, low back, right
hip, and right leg, in the form of strains and
contusions to these portions of his body, have
reasonably required any medical services after
September 27, 2010.

7. The claimant has failed to prove by the
greater weight of the credible evidence that
he is entitled to temporary total disability
benefits for the period beginning July 21,
2010 and continuing through a date yet to be
determined.  Specifically, the claimant has
failed to prove by the greater weight of the
credible evidence that, during this time, he
continued within his healing period from the
effects of any of his compensable injuries and
was also rendered totally disabled from
performing all forms of regular gainful
employment for which he is otherwise qualified
by these compensable injuries.

8. The respondents have denied the occurrence of
any compensable injury to the claimant’s neck
or cervical spine and have controverted his
entitlement to any benefits attributable to
such a condition.  The respondents have also
controverted the claimant’s entitlement to any
medical services, after September 27, 2010. 
Finally, the respondents have controverted the
claimant’s entitlement to any temporary total
disability benefits on and after July 21,
2010. 

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly
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applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that he sustained compensable

injuries that are governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The

claimant’s alleged injuries are, indeed, injuries that

are covered by the Act; however, the claimant has failed

to establish the elements necessary to prove these

compensable injuries by a preponderance of the evidence.

Therefore we affirm and adopt the May 27, 2011

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.
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CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and

dissent, in part, from the majority opinion.  I agree

that the claimant is not entitled to any further

benefits for his left shoulder, right hip, right leg and

neck.  However, after a de novo review of the record, I

find that the evidence establishes that the claimant is

entitled to additional medical treatment for his

compensable lumbar spine injury.

          The claimant underwent multiple lumbar

procedures between 1991 and 2003.  However, following

his release in April 2004, the claimant consistently

worked full-time for the respondent, primarily as a

driver, until his compensable lumbar injury of July 17,

2010.  On that date, he fell approximately six feet,

striking the hood and bumper of an 18-wheeler, and

coming to rest on the ground.  On July 20, 2010, he

reported “sharp” pain, tingling, and paresthesias to the

right leg to Dr. Terry Clark.  On exam, Dr. Clark noted

contusion and swelling to the lumbar area, paresthesias

down the right leg, and a tingling sensation exacerbated

with weight-bearing and ambulation.  On July 26, 2010,

the physician notes “residual paresthesias.”  On August

25, 2010, the physician notes increased complaints of
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paresthesias, and orders a NCV.  The September 1, 2010

NCV report is abnormal, consistent with right S1

radiculopathy.  A December 14, 2010 MRI report states:

IMPRESSION:
1. Findings consistent with previous
surgery with orthopedic hardware
extending from L3 to L5. There is
now hypertrophic changes as well as
a disc protrusion centrally at L5-
S1. There is some lateralization to
the right.

          The problem with this claim is that on

September 10, 2010, Dr. Clark states:

To a reasonable degree of medical
certainty, it is my opinion that Mr.
Henson’s continued symptomatology is
not related to his fall on 07/17/10. 
However, it is my opinion that it
would be in his best interest to
follow up with a neurosurgeon for
further evaluation and treatment.

          In my opinion, Dr. Clark’s statement, without

any explanation, is simply not enough to overcome the

uncontroverted evidence that the claimant suffered a

traumatic injury to the lumbar spine, exhibited

consistent symptoms of numbness and paresthesias (even

on the day of his release), had an NCV consistent with

L5-S1 radiculopathy and a L5-S1 herniation with spinal

canal stenosis, as has subsequently been shown in an

MRI.
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          The Administrative Law Judge’s conclusion,

affirmed and adopted by the majority, that the

herniation could have occurred before or after the

compensable lumbar injury of July 17 is sheer

speculation and, in fact, contrary to the evidence in

this case. Speculation and conjecture, which, even if

plausible, cannot take the place of proof.  Ark. Dept.

of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991).  Dena Construction Co. v. Herndon, 264 Ark. 791,

575 S.W.2d 155 (1979).

          The evidence in this case is that the claimant

was released from treatment with permanent restrictions

in April of 2004, at which time he went to work for or

through the respondent for six years.  His DOT physical

and physical examination taken a few weeks before the

injury gave him a clean bill of health.  The day the

claimant was released to attempt to return to work, he

was still suffering residual symptoms consistent with a

disc protrusion centrally at L5-S1.  There is no

evidence in the record that the claimant injured himself

between his July 26, 2010 follow-up appointment and his

August 25, 2010 follow-up appointment.  To the contrary,

the symptoms remained in his lumbar spine, and remained
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consistent with radiculopathy; only the severity of the

symptoms had changed, which is certainly not unusual.

          In conclusion, I find that the claimant

sustained a disc protrusion centrally at L5-S1 on July

17, 2010.  I disagree with Dr. Clark and afford his

September 10, 2010 opinion no weight.  I would award the

claimant additional reasonably necessary medical

treatment and temporary total disability benefits for

his compensable lumbar injury.

          For the aforementioned reasons, I must concur,

in part, and dissent, in part, from the majority

opinion.

_______________________________
                        PHILIP A. HOOD, Commissioner


